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Provisional text 

OPINION OF ADVOCATE GENERAL 

CAMPOS SÁNCHEZ-BORDONA 

delivered on 28 May 2020(1) 

Case C-620/18 

Hungary 

v 

European Parliament, 

Council of the European Union 

 

(Action for annulment — Directive (EU) 2018/957 — Directive (EU) 96/71 — Posting 

of workers in the framework of the provision of services — Provisions relating to 

working conditions and the protection of workers’ health and safety — Inappropriate 

legal basis — Misuse of powers — Discriminatory, unnecessary or disproportionate 

restrictions — Infringement of the principle of freedom to provide services — 

Remuneration of posted workers — Workers on long-term postings — Infringement of 

Regulation (EC) No 593/2008 on the law applicable to contractual obligations — 

Infringement of the principles of legal certainty and legislative clarity — Collective 

action by workers — Transport by road) 

1.        Hungary claims, principally, that the Court of Justice should annul Directive (EU) 

2018/957 (2) amending Directive 96/71/EC (3) concerning the posting of workers in the 

framework of the provision of services. In the alternative, Hungary seeks the annulment 

of a number of provisions of Directive 2018/957. 

 

I.      Legal framework 

A.      Directive 96/71 

2.        Directive 96/71 was adopted on the basis of Articles 57(2) and 66 of the EC Treaty 

(now Articles 53(1) TFEU and 62 TFEU). 

3.        In accordance with Article 3(1) of Directive 96/71, the aim of that directive was to 

guarantee workers posted to the territory of the Member States the terms and conditions 

of employment covering the matters laid down therein which, in the Member State where 

the work was carried out, were laid down by law, regulation or administrative provision, 

or by collective agreements or arbitration awards which had been declared universally 

applicable. 

4.        The matters covered by Directive 96/71 included, in Article 3(1)(c) thereof, 

minimum rates of pay, including overtime rates. 

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote1
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote2
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote3
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B.      Directive 2018/957 

5.        Directive 2018/957 has as its legal basis Articles 53(1) TFEU and 62 TFEU. 

6.        Article 1(1)(b) of Directive 2018/957 inserts the following paragraphs into 

Article 1 of Directive 96/71: 

‘1.      This Directive shall ensure the protection of posted workers during their posting in 

relation to the freedom to provide services, by laying down mandatory provisions 

regarding working conditions and the protection of workers’ health and safety that must 

be respected. 

1a. This Directive shall not in any way affect the exercise of fundamental rights as 

recognised in the Member States and at Union level, including the right or freedom to 

strike or to take other action covered by the specific industrial relations systems in 

Member States, in accordance with national law and/or practice. Nor does it affect the 

right to negotiate, to conclude and enforce collective agreements, or to take collective 

action in accordance with national law and/or practice.’ 

7.        Article 1(2)(a) of Directive 2018/957 amends Article 3(1) of Directive 96/71, 

which is replaced by the following wording: 

‘1.      Member States shall ensure, irrespective of which law applies to the employment 

relationship, that undertakings as referred to in Article 1(1) guarantee, on the basis of 

equality of treatment, workers who are posted to their territory the terms and conditions 

of employment covering the following matters which are laid down in the Member State 

where the work is carried out: 

‐      by law, regulation or administrative provision, and/or 

‐      by collective agreements or arbitration awards which have been declared universally 

applicable or otherwise apply in accordance with paragraph 8: 

(a)      maximum work periods and minimum rest periods; 

(b)      minimum paid annual leave; 

(c)      remuneration, including overtime rates; this point does not apply to supplementary 

occupational retirement pension schemes; 

(d)      the conditions of hiring-out of workers, in particular the supply of workers by 

temporary employment undertakings; 

(e)      health, safety and hygiene at work; 

(f)      protective measures with regard to the terms and conditions of employment of pregnant 

women or women who have recently given birth, of children and of young people; 

(g)      equality of treatment between men and women and other provisions on non-

discrimination; 

(h)      the conditions of workers’ accommodation where provided by the employer to workers 

away from their regular place of work; 
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(i)      allowances or reimbursement of expenditure to cover travel, board and lodging 

expenses for workers away from home for professional reasons. 

Point (i) shall apply exclusively to travel, board and lodging expenditure incurred by 

posted workers where they are required to travel to and from their regular place of work 

in the Member State to whose territory they are posted, or where they are temporarily sent 

by their employer from that regular place of work to another place of work. 

For the purposes of this Directive, the concept of remuneration shall be determined by 

the national law and/or practice of the Member State to whose territory the worker is 

posted and means all the constituent elements of remuneration rendered mandatory by 

national law, regulation or administrative provision, or by collective agreements or 

arbitration awards which, in that Member State, have been declared universally applicable 

or otherwise apply in accordance with paragraph 8. 

…’ 

8.        Article 1(2)(b) of Directive 2018/957 inserts a paragraph 1a into Article 3 of 

Directive 96/71, which is worded as follows: 

‘1a.      Where the effective duration of a posting exceeds 12 months, Member States shall 

ensure, irrespective of which law applies to the employment relationship, that 

undertakings as referred to in Article 1(1) guarantee, on the basis of equality of treatment, 

workers who are posted to their territory, in addition to the terms and conditions of 

employment referred to in paragraph 1 of this Article, all the applicable terms and 

conditions of employment which are laid down in the Member State where the work is 

carried out: 

‐      by law, regulation or administrative provision, and/or 

‐      by collective agreements or arbitration awards which have been declared universally 

applicable or otherwise apply in accordance with paragraph 8. 

The first subparagraph of this paragraph shall not apply to the following matters: 

(a)      procedures, formalities and conditions of the conclusion and termination of the 

employment contract, including non-competition clauses; 

(b)      supplementary occupational retirement pension schemes. 

Where the service provider submits a motivated notification, the Member State where the 

service is provided shall extend the period referred to in the first subparagraph to 

18 months. 

Where an undertaking as referred to in Article 1(1) replaces a posted worker by another 

posted worker performing the same task at the same place, the duration of the posting 

shall, for the purposes of this paragraph, be the cumulative duration of the posting periods 

of the individual posted workers concerned. 

The concept of “the same task at the same place” referred to in the fourth subparagraph 

of this paragraph shall be determined taking into consideration, inter alia, the nature of 
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the service to be provided, the work to be performed and the address(es) of the 

workplace.’ 

9.        In accordance with Article 1(2)(c) of Directive 2018/957, Article 3(7) of Directive 

96/71 now reads: 

‘7.      Paragraphs 1 to 6 shall not prevent the application of terms and conditions of 

employment which are more favourable to workers. 

Allowances specific to the posting shall be considered to be part of remuneration, unless 

they are paid in reimbursement of expenditure actually incurred on account of the posting, 

such as expenditure on travel, board and lodging. The employer shall, without prejudice 

to point (h) of the first subparagraph of paragraph 1, reimburse the posted worker for such 

expenditure in accordance with the national law and/or practice applicable to the 

employment relationship. 

Where the terms and conditions of employment applicable to the employment 

relationship do not determine whether and, if so, which elements of the allowance specific 

to the posting are paid in reimbursement of expenditure actually incurred on account of 

the posting or which are part of remuneration, then the entire allowance shall be 

considered to be paid in reimbursement of expenditure.’ 

10.      Under Article 3(3) of Directive 2018/957: 

‘This Directive shall apply to the road transport sector from the date of application of a 

legislative act amending Directive 2006/22/EC as regards enforcement requirements and 

laying down specific rules with respect to Directive 96/71/EC and Directive 2014/67/EU 

[of the European Parliament and of the Council of 15 May 2014 on the enforcement of 

Directive 96/71/EC concerning the posting of workers in the framework of the provision 

of services and amending Regulation (EU) No 1024/2012 on administrative cooperation 

through the Internal Market Information System (“the IMI Regulation”) (OJ 2014 L 159, 

p. 11)] for posting drivers in the road transport sector.’ 

 

II.    Procedure before the Court of Justice and forms of order sought 

11.      The Hungarian Government claims that the Court should annul Directive 2018/957 

in its entirety. In the alternative, the Hungarian Government limits the form of order 

sought to the annulment of: 

‐      the provisions of Article 1(2)(a) of Directive 2018/957 laying down point (c) and the 

third subparagraph of the new Article 3(1) of Directive 96/71; 

‐      the provisions of Article 1(2)(b) of Directive 2018/957 inserting paragraph 1a into 

Article 3 of Directive 96/71; 

‐      Article 1(2)(c) of Directive 2018/957; 

‐      Article 3(3) of Directive 2018/957. 
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12.      The Hungarian Government further claims that the European Parliament and the 

Council of the European Union should be ordered to pay the costs. 

13.      The European Parliament and the Council contend that the Court should dismiss 

the action and order Hungary to pay the costs. 

14.      Germany, France, the Netherlands and the Commission were granted leave to 

intervene in the proceedings in support of the forms of order sought by the Parliament 

and the Council. All of them lodged written observations, although the Netherlands 

simply endorsed the arguments of the Council and of the European Parliament. 

15.      In accordance with the third paragraph of Article 16 of the Statute of the Court of 

Justice, the Hungarian Government requested that the case be decided by the Grand 

Chamber. 

16.      The Council, the Parliament, the Commission and the Hungarian, German, French 

and Netherlands Governments took part in the hearing, which was held on 3 March 2020. 

 

III. Preliminary considerations 

17.      The posting of workers (4) in the framework of the transnational provision of 

services between Member States has always been a sensitive issue within the European 

Union. Despite its relatively limited economic significance, (5) the legal rules governing 

the posting of workers have led to disagreements because those rules combine two 

conflicting perspectives: 

‐      on the one hand, the perspective of the freedom to provide services in the internal market. 

In line with that freedom, restrictions which preclude an undertaking from a Member State 

with low labour costs from posting its workers to provide services in another Member State 

with higher labour costs must be removed. The States of origin of such undertakings 

emphasise the need to facilitate the freedom to provide services. They maintain, therefore, 

that workers on temporary postings should remain subject to the legislation of the State of 

origin and that the fewest possible provisions of the State of destination should apply to such 

workers; 

‐      on the other hand, the perspective of the protection of the working and social conditions 

of workers who are on temporary postings. States of destination seek to make those workers 

subject to the same employment provisions as all the other workers who work in their territory 

(receiving the same pay for the same work in that State). This prevents undertakings which 

post workers from competing unfairly with those established in the territory of the State of 

destination and avoids so-called social dumping, while guaranteeing better protection of 

posted workers. 

18.      The difficulties in regulating the transnational posting of workers are derived, in 

essence, from the fact that the European Union does not have the power to harmonise 

working conditions. That power lies with the Member States, which is reflected in the 

considerable differences between working conditions and pay conditions in each one. (6) 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote4
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote5
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote6
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19.      In addition to being subject to the employment provisions of the States concerned 

and to the EU provisions relating to the freedom to provide services, the transnational 

posting of workers is subject to the EU rules on private international law (concerning the 

law applicable to contractual obligations), the social security provisions of the European 

Union and the Member States concerned and tax provisions. The fact that the 

transnational posting of workers is subject to multiple provisions makes it far more 

difficult to regulate. 

 

A.      Case-law of the Court of Justice on the posting of workers in the framework of the 

transnational provision of services 

20.      Before the harmonisation of laws in this area, the Court was required to rule on 

which law should be applied to posted workers. (7) The mere imposition by the State of 

destination of its employment provisions would hamper the provision of services by 

undertakings from other States wishing to use such workers. 

21.      The approach adopted by the Court in relation to national measures in this area has 

been that traditionally used in relation to the freedom to provide services. First, the Court 

determines whether the national measure impedes the transnational provision of services 

using posted staff and, if so, it uses the proportionality test to assess whether the measure 

is justified by an overriding requirement, in other words, by a public-interest ground 

deserving of protection. 

22.      According to settled case-law, Article 56 TFEU requires not only the elimination 

of all discrimination on grounds of nationality against providers of services who are 

established in another Member State but also the abolition of any restriction, even if it 

applies without distinction to national providers of services and to those of other Member 

States, which is liable to prohibit, impede or render less advantageous the activities of a 

provider of services established in another Member State. (8) 

23.      The Court regarded as restrictive (i) national measures requiring employers to pay, 

in the host Member State, the employer’s share of social security contributions in respect 

of posted workers, (9) or (ii) those requiring the payment of contributions in respect of 

‘loyalty stamps’ and ‘bad weather stamps’ when employers paid similar contributions in 

their State of origin. (10) 

24.      The Court also held that a national provision which lays down, in the framework 

of the posting of workers, the obligation to draw up and keep company and employment 

documents in the host Member State may give rise to additional expenses and 

administrative and economic burdens for undertakings established in another Member 

State and, therefore, constitutes a restriction on freedom to provide services. (11) 

25.      Restrictive national measures may be justified, however, where they meet 

overriding requirements relating to the public interest, provided that: (a) that interest is 

not safeguarded by the rules to which the provider of such a service is subject in the 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote7
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote8
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote9
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote10
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote11
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Member State in which he or she is established, and (b) those rules are appropriate for 

securing the attainment of the objective which they pursue and do not go beyond what is 

necessary in order to attain it (in other words, the rules must be proportionate). (12) 

26.      Overriding reasons relating to the public interest accepted by the Court as the basis 

for the application of employment measures of the State of destination to posted workers 

include: (a) the protection of workers; (13) (b) the ‘social security of workers’; (14) (c) 

the ‘social protection of workers in the construction industry’; (15) (d) the prevention of 

unfair competition on the part of undertakings paying their posted workers at a rate less 

than the minimum rate of pay, given that that objective encompasses the goal of protecting 

workers through the fight against social dumping; (16) and (e) the fight against fraud. 

27.      The Court held in the judgment in Seco and Desquenne & Giral (17) that, in the 

absence of harmonisation, Member States can, for example, require those who employ 

posted workers for the provision of services to pay those workers the minimum salary 

applicable in the host Member State, including where those workers are employed only 

temporarily in the territory of the host Member State and regardless of the country in 

which the employer is established. Member States may also require compliance with 

those employment provisions. (18) 

28.      The adoption of Directive 96/71 reduced, but did not completely eliminate, the 

number of cases in which the Court verified the compatibility with Article 56 TFEU of 

national measures restricting the posting of workers. 

29.      Since Directive 96/71 did not include provisions for enforcing compliance with its 

substantive provisions, the Court continued to use Article 56 TFEU to adjudicate on 

national restrictions imposed in that area. That situation changed with the entry into force 

of Directive 2014/67. 

30.      In particular, the ancillary national administrative rules designed to enable 

monitoring of compliance with the terms and conditions of employment applicable to 

posted workers have continued to be reviewed under Article 56 TFEU: (19) 

‐      According to the judgment in Čepelnik, Article 56 TFEU precludes the competent 

authorities of the host State from ordering a commissioning party established in that Member 

State to suspend payments to his contractor established in another Member State (of origin), 

or even to pay a security in an amount equivalent to the price still owed for the works in order 

to guarantee payment of the fine which might be imposed on that contractor in the event of a 

proven infringement of the labour law of the host Member State. (20) 

‐      The Court held likewise in the judgment in Maksimovic and Others. (21) 

‐      As regards the posting of workers who are third-country nationals by a service provider 

established in a Member State, the Court has held that making the provision of services within 

national territory by an undertaking established in another Member State subject to the issue 

of an administrative authorisation constitutes a restriction within the meaning of Article 56 

TFEU. (22) The same occurs where an employer is required to obtain work permits in order to 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote12
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote13
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote14
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote15
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote16
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote17
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote18
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote19
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote20
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote21
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote22
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post its workers who are nationals of third countries and who have been residing and working 

lawfully in that other Member State. (23) 

B.      Harmonisation of laws by directives 

1.      Directive 96/71 and amendments of that directive prior to 2018 

31.      In the light of uncertainties concerning which provisions of national employment 

law could be imposed on undertakings which posted their workers, the Member States 

urged the EU legislature to harmonise those laws. 

32.      Directive 96/71 governs three types of posting: (a) the direct provision of services 

by an undertaking in the framework of a contract for services; (24) (b) the posting of 

workers in the context of an establishment or an undertaking belonging to the same group 

(‘intra-group posting’); and (c) posting involving the placement of a worker by a 

temporary employment agency established in another Member State. 

33.      Directive 96/71 was aimed at promoting the transnational provision of services 

through the creation of a climate of fair competition and measures guaranteeing respect 

for the rights of posted workers. 

34.      Its objective was, therefore, to address the terms and conditions of employment 

applicable to an employment relationship conducted in a transnational context. To that 

end, the directive sought to coordinate the provisions of the Member States ‘in order to 

lay down a nucleus of mandatory rules for minimum protection to be observed in the host 

country by employers who post workers to perform temporary work in the territory of a 

Member State where the services are provided’. (25) 

35.      Those aims are reflected in the first subparagraph of Article 3(1) of Directive 

96/71: 

‐      First, the directive is intended to ensure fair competition between national undertakings 

and those providing transnational services: the latter must guarantee their workers, in respect 

of a limited list of matters, the terms and conditions of employment laid down in the host 

Member State. 

‐      Secondly, it aims to ensure that the rules of the host Member State for minimum 

protection as regards the terms and conditions of employment relating to the matters 

mentioned will be applied to posted workers while they work on a temporary basis in the 

territory of that host Member State. (26) 

36.      The implementation of Directive 96/71 was difficult from the outset due to the lack 

of clarity and the vagueness of some of its terms and conditions of application. (27) 

37.      The Court sought to clarify a number of the most important concepts in that 

regard:   

‐      As regards ‘minimum rates of pay’, the definition of the components of that term depends 

on the law of the Member State concerned, subject to the sole condition that that definition 

(which may be derived from statute or from the applicable national collective agreements, or 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote23
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote24
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote25
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote26
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote27
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from the interpretation of these by national courts) must not impede the freedom to provide 

services between Member States. 

‐      The Court was required to identify on a case-by-case basis which elements should (or 

should not) constitute those minimum rates of pay, notably in the judgments 

in Commission v Germany, Isbir and Sähköalojen ammattiliitto. (28) 

38.      The judgment in Laval un Partneri was particularly important because: (a) it stated 

that Member States have a duty to grant posted workers the minimum level of protection 

laid down in their national law, and (b) it held that without prejudice to the right of 

undertakings established in other Member States to sign of their own accord a collective 

labour agreement in the host Member State, in particular in the context of a commitment 

made to their own posted staff, the terms of which might be more favourable, the level of 

protection which must be guaranteed to workers posted to the territory of the host Member 

State is limited, in principle, to that provided for in Article 3(1), first subparagraph, (a) to 

(g) of Directive 96/71. (29) 

39.      Moreover, in that judgment the Court held that Article 3 of Directive 96/71 

(together with Article 56 TFEU) must be interpreted as precluding a trade union from 

attempting, by means of collective action in the form of a blockade of sites, to force a 

provider of services established in another Member State to enter into negotiations with 

it on the rates of pay for posted workers and to sign a collective agreement the terms of 

which lay down, as regards some of those matters, more favourable conditions than those 

resulting from the relevant legislative provisions, while other terms relate to matters not 

referred to in Article 3 of the directive. (30) 

40.      The judgment in Laval un Partneri was preceded by the judgment in International 

Transport Workers’ Federation and Finnish Seamen’s Union (31) and followed by the 

judgments in Rüffert and Commission v Luxembourg, (32) which found that certain 

measures to protect workers which restricted freedom to provide services or freedom of 

establishment were unjustified. 

41.      Trades unions regarded that case-law as unfavourable to posted workers’ 

interests (33) and criticised it because it appeared to convert Directive 96/71 into the 

upper limit for rights which the host Member State could grant posted workers and impose 

on the undertakings which deployed them. (34) It is unsurprising that it led to the call for 

Directive 96/71 to be amended. (35) 

42.      In addition, there was the effect of the enlargements of the European Union in 2004 

and 2007, that is, the arrival of new Member States with significant potential to export 

posted workers. The 2008 financial crisis also had an effect on the application of Directive 

96/71, by encouraging the transnational posting of workers and contributing to the 

development of fraudulent practices (fictitious companies or letterbox companies, bogus 

self-employment) (36) to avoid the ‘minimum’ protection it provided for posted workers. 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote28
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote29
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote30
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote31
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote32
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote33
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote34
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote35
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote36
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43.      The first step in the reform process was the adoption of Directive 2014/67, which 

aimed to ensure compliance with Directive 96/71 by providing for new, enhanced 

mechanisms for combating and penalising any abuse, circumvention or fraud in situations 

involving the transnational posting of workers. (37) 

44.      Directive 2014/67 also contains provisions to improve administrative cooperation 

between the national authorities with competence in matters related to the posting of 

workers. The directive governs the control measures to be applied by the Member States 

when they monitor compliance with the working conditions of posted workers. The 

directive further provides that appropriate and effective checks and monitoring 

mechanisms must be put in place, and that there must be inspections by national 

authorities in order to monitor compliance with Directive 96/71. 

2.      Directive 2018/957 

45.      The Member States had until 18 June 2016 to transpose Directive 2014/67 into 

national law. (38) Before that period expired, the Commission presented a proposal, on 

18 March 2016, to amend Directive 96/71. (39) 

46.      The process of implementing that proposal highlighted the conflict between 

Member States exporting posted workers and those receiving such workers: 

‐      Germany, Austria, Belgium, France, Luxembourg, the Netherlands and Sweden 

expressed, in a joint letter, their support for modernising Directive 96/71 with a view to 

establishing the principle of ‘equal pay for equal work in the same place’. They proposed the 

amendment of the provisions of Directive 96/71 on the working and social conditions 

applicable to posted workers, principally in relation to pay; the establishment of a maximum 

duration for postings, in particular with a view to harmonising the provisions with the EU 

Regulation on the coordination of social security systems; and the clarification of the 

conditions applicable to the road transport sector. 

‐      On the other hand, Bulgaria, the Czech Republic, Slovakia, Estonia, Hungary, Latvia, 

Lithuania, Poland and Romania maintained, in a joint letter, that a review of Directive 96/71 

was premature and that it should be postponed until after the transposition period for 

Directive 2014/67 had elapsed and its effects had been assessed in detail. Those Member 

States expressed their concern that the principle of ‘equal pay for equal work in the same 

place’ might create obstacles in the single market since pay rate differences constitute one 

legitimate element of competitive advantage for service providers. Furthermore, they took the 

position that posted workers should remain under the legislation of the Member State of 

origin for social security purposes, and that the relationship between the posting of workers 

and the coordination of social security systems should not be reviewed. 

47.      Within the period stipulated by Article 6 of Protocol No 2, 14 national parliaments 

sent reasoned opinions to the Commission in which they stated that the proposal of 

8 March 2016 was not compatible with the principle of subsidiarity. This meant that they 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote37
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote38
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote39
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activated the procedure under Article 7(2) of Protocol No 2 to the Treaty, on the 

application of the principles of subsidiarity and proportionality. 

48.      The Commission’s proposal had as its legal basis the provisions relating to the 

internal market, in particular, Articles 53(1) TFEU and 62 TFEU. After examining its 

substance, the Commission concluded that the revision of Directive 96/71 complied with 

the principle of subsidiarity enshrined in Article 5(3) TEU and that a withdrawal or an 

amendment of that proposal was not required. (40) 

49.      Following complex negotiations within the Council and the European 

Parliament, (41) the revision of Directive 96/71 was approved on 28 June 2018 by the 

adoption of Directive 2018/957, Article 3 of which lays down a period for transposition 

ending on 30 July 2020; the application of Directive 2018/957 to road transport services 

is dependent on the adoption of a specific legislative act. 

50.      Poland and Hungary voted against the adoption of Directive 2018/957 while 

Croatia, Lithuania, Latvia and the United Kingdom abstained. 

51.      Lastly, it is important to note that the amendment of Directive 96/71 through the 

adoption of Directive 2018/957 was accompanied by a proposal for the amendment of 

Regulation (EC) No 883/2004 (42) and for the establishment of a European Labour 

Authority, (43) with the aim of assisting the Member States and the Commission in the 

effective application and enforcement of EU law related to labour mobility (including 

Directive 96/71) and the coordination of social security systems within the European 

Union. 

IV.    First plea in law: error in the choice of legal basis for Directive 2018/957 

A.      Arguments 

52.      The Hungarian Government submits that Articles 53(1) TFEU and 62 TFEU, 

which provide for the approximation of laws in relation to the freedom to provide 

services, are not an appropriate legal basis for the adoption of Directive 2018/957. Taking 

into account its purpose and its content, that directive applies only, or principally, to the 

protection of workers, meaning that the EU legislature ought, for the purpose of adopting 

the directive, have taken Article 153 TFEU as the legal basis or, at least, as the principal 

legal basis in relation to social policy. 

53.      In the Hungarian Government’s submission, Directive 2018/957 does not 

eliminate restrictions on the freedom to provide services and instead creates obstacles for 

undertakings which provide transnational services through the posting of workers because 

it establishes measures for the protection of posted workers. Its primary purpose is the 

equal treatment of workers, in particular, the expansion of equal pay (equal pay for equal 

work in the same place). 

54.      When workers are posted in the framework of the transnational provision of 

services for a period of more than 12 months (or, exceptionally, 18 months), the directive 

provides that the same terms and conditions of employment must apply to those workers 
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as apply to workers from the host country. As regards shorter periods, the Hungarian 

Government submits that the directive strengthens the hard core of the mandatory 

provisions which guarantee a minimum level of protection for those workers during their 

posting to the host State. 

55.      The Hungarian Government submits that Directive 2018/957 should not have the 

same legal basis as Directive 96/71: the subject matter of the 2018 directive is confined 

to the protection of posted workers and it does not include provisions aimed at 

liberalisation of the provision of services. 

56.      The Hungarian Government also relies on the case-law concerning the primacy of 

the most specific legal basis. When Directive 96/71 was adopted, the general basis of the 

approximation of laws in relation to freedom to provide services was used because no 

other, more specific basis existed. By the time Directive 2018/957 was adopted, that more 

specific basis did exist (Article 153 TFEU) and that is the basis which the EU legislature 

ought to have used. 

57.      The Commission, the Council, the European Parliament and the Governments of 

the intervening Member States contend that the legal basis for Directive 2018/957 

(Articles 53(1) TFEU and 62 TFEU) is correct. 

B.      Assessment 

58.      The case-law of the Court of Justice on the choice of legal basis was summarised 

in the judgment in Czech Republic v Parliament and Council, (44) in the terms 

reproduced below. 

‐      ‘The choice of legal basis for an EU measure must rest on objective factors that are 

amenable to judicial review; these include the aim and content of that measure. If examination 

of the measure concerned reveals that it pursues a twofold purpose or that it has a twofold 

component and if one of those is identifiable as the main or predominant purpose or 

component, whereas the other is merely incidental, that measure must be founded on a single 

legal basis, namely that required by the main or predominant purpose or component’. (45) 

‐      ‘Moreover … to determine the appropriate legal basis, the legal framework within which 

new rules are situated may be taken into account, in particular in so far as that framework is 

capable of shedding light on the purpose of those rules’. (46) 

‐      ‘In the case of an act amending existing rules, it is important to take into account also, for 

the purposes of identifying its legal basis, the existing rules which it amends and, in 

particular, their objective and content.’ (47) 

‐      It is also settled case-law that, once a harmonising provision has been adopted, ‘the EU 

legislature cannot be denied the possibility of adapting that act to any change in circumstances 

or development of knowledge having regard to its task of safeguarding the general interests 

recognised by the Treaty’. (48) 

59.      Consequently, in accordance with that case-law, I shall now go on to examine 

whether the amendment of Directive 96/71 comes within the discretion of the EU 
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institutions, for which purpose it is necessary: (i) to identify the main objective of 

Directive 2018/957; (ii) to examine the content of the directive; (49) and (iii) to analyse 

the context in which the directive was adopted. 

1.      Objective of Directive 2018/957 

60.      In order to identify the main objective of Directive 2018/957, it is essential to bear 

in mind its preamble and the provisions it contains, as a whole. (50) 

61.      The recitals of Directive 2018/957 emphasise that its aim is to strike a — not 

always straightforward — balance between two interests that do not necessarily 

coincide: (51) 

‐      on the one hand, the guarantee that undertakings from Member States are able to carry 

out the transnational provision of services (52) by moving workers from their State of 

establishment, without unjustified restrictions, so that they can exploit their competitive 

advantage in the event that they have lower wage costs; 

‐      on the other hand, the protection of the rights of posted workers, (53) whose employment 

position in the State of destination must resemble that of workers from that State. 

62.      There are constant references to that balance (between the interests of undertakings 

providing services and the social protection of posted workers) in the preamble to 

Directive 2018/957. (54) For example, recital 10, after stating that ‘ensuring greater 

protection for workers is necessary to safeguard the freedom to provide, in both the short 

and the long term, services on a fair basis, in particular by preventing abuse of the rights 

guaranteed by the Treaties’, goes on to counterbalance that by stating that ‘the rules 

ensuring such protection for workers cannot affect the right of undertakings posting 

workers to the territory of another Member State to invoke the freedom to provide 

services’. 

63.      A proper balance between those two interests must also ensure fair competition 

between undertakings which post workers and those established in the State of 

destination. 

64.      It is true that a large number of the recitals of Directive 2018/957 relate in 

particular to the protection of posted workers. The reason for those repeated references is 

because the intention in 2018 was indeed to amend Directive 96/71 in order to alter the 

balance struck in that directive and provide more protection for posted workers. The EU 

legislature considered that that amendment was essential in the light of the development 

of the EU employment markets following consecutive enlargements and as a result of the 

2008 financial crisis. 

2.      Content of Directive 2018/957 

65.      The content of Directive 2018/957 is consistent with the objectives set out in its 

recitals. The new version of Article 1(1) of Directive 96/71 puts greater emphasis on the 

protection of the rights of posted workers, whereas its predecessor put greater emphasis 

on the undertakings which employ such workers. 
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66.      The changes which Directive 2018/957 introduces into Directive 96/71 are, I 

repeat, aimed at improving the working conditions of posted workers and aligning them 

with those of workers from the host State. In that connection: 

‐      The maximum length of a posting is set at one year (or, exceptionally, 18 months). If that 

period is exceeded, a posted worker becomes a long-term worker, (55) who, in principle, is 

covered by the same working conditions as workers from the host State. 

‐      In respect of workers posted for less than a year (or, exceptionally, 18 months), the 

number of matters covered by the requirement that such workers must be treated equally to 

national workers has been increased. (56) In particular, the words ‘minimum rates of pay’ 

have been replaced by ‘remuneration’. 

‐      The working conditions of workers posted by placement agencies or temporary 

employment undertakings have been improved. Now, Member States must ensure (it used to 

be optional) that such entities guarantee those workers the working conditions which apply, 

under Article 5 of Directive 2008/104/EC, (57) to workers placed by temporary employment 

undertakings established in the host Member State. 

67.      In addition to those amendments, Directive 2018/957 includes other amendments 

relating to monitoring, control and enforcement of the application of Directive 96/71, 

brought about by the adoption of Directive 2014/67. 

68.      Consequently, considered as a whole, the content of Directive 2018/957 is 

intended to increase the protection of posted workers’ rights, albeit still in the framework 

of the transnational provision of services by an undertaking. 

3.      Context in which Directive 2018/957 was adopted 

69.      As I have already explained, the origins of Directive 96/71 are complex. That 

directive was intended to promote and facilitate the cross-border provision of services, 

protect posted workers and guarantee fair competition between undertakings of the 

Member State of origin and undertakings of the Member States of destination. 

70.      The status quo achieved in 1996 was altered as a result of the enlargements of the 

European Union in 2004 and 2007, as explained above. (58) The transnational posting of 

workers increased as a result of that factor, and also the 2008 financial crisis. 

71.      In those circumstances, and also owing to the lack of clarity of a number of its 

terms, the political institutions of the European Union believed that it was essential to 

amend Directive 96/71; this was carried out in two stages: (a) Directive 2014/67, which, 

without amending Directive 96/71, established mechanisms for improving its application 

in view of the emergence of numerous cases of fraudulent transnational postings of 

workers, and (b) the adoption of Directive 2018/957, which introduces the amendments 

described above. 

72.      The difficulties experienced by the Commission, the Council and the European 

Parliament in bringing about that amendment, to which I have already referred, revealed 

a strong clash of interests between undertakings’ Member States of origin and host States. 
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This action for annulment and the action brought by Poland (Case C-626/18) against 

Directive 2018/957 make clear the extent of the differences between Member States. 

4.      My view on the legal basis 

73.      Having examined the aim, the content and the context of Directive 2018/957, it is 

necessary to determine whether the legal basis used for its adoption (Articles 53(1) TFEU 

and 62 TFEU) is correct, as the European Parliament, the Council, the Commission and 

the German, French and Netherlands Governments maintain, or whether, on the contrary, 

that directive ought to have been adopted with Article 153 TFEU as its legal basis, as 

Hungary contends. 

74.      I agree with Hungary that the objectives and the content of Directive 2018/957 are 

aimed primarily at protecting posted workers’ rights. However, that does not support the 

conclusion that the roots of the directive must necessarily lie in Article 153 TFEU. 

75.      It should be recalled, first, that Directive 2018/957 effects an important but limited 

amendment of Directive 96/71. According to the case-law of the Court, an act amending 

another earlier act will normally have the same legal basis, (59) which, to my mind, is 

logical. That is why it is possible for Articles 53(1) TFEU and 62 TFEU to be the 

appropriate legal basis for Directive 2018/957, as they were previously for Directive 

96/71, which Directive 2018/957 amends. 

76.      Directive 2018/957 has adapted the legislative solution provided by Directive 

96/71 to reflect the phenomenon of the (increasing) transnational posting of workers, in 

order to facilitate the freedom to provide services by undertakings which rely on that type 

of movement of labour. 

77.      That adaptation, I repeat, was required because of the development of EU 

employment markets and was directed towards enhanced protection of the working 

conditions of posted workers. It is possible that, in some instances, it will entail a 

correlative reduction in the competitiveness of undertakings where they provide services 

in other Member States using this method, but that is the (legitimate) option sought by 

the EU legislature. 

78.      As I observed in my examination of the case-law of the Court on this subject, when 

the EU legislature enacts a harmonising provision, it cannot be denied the possibility of 

adapting that act to any change in circumstances or development of knowledge having 

regard to its task of safeguarding the general interests recognised by the Treaty. (60) 

79.      That is exactly what occurred with the adoption of Directive 2018/957. The EU 

legislature inserted amendments into Directive 96/17 to adapt the balance of interests 

reflected therein to the new situation created by the transnational movement of workers. 

The interests in question remain the same but the focus and the balance between them 

have shifted towards greater protection of the employment rights of those workers. That 

rebalancing does not justify a change of legal basis with respect to Directive 96/71. 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote59
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote60


16 
 

80.      Hungary refers to the case-law of the Court on the choice of the most specific legal 

basis where a number of legal bases for the adoption of an EU legislative act exist. (61) 

In Hungary’s submission, Article 153 TFEU is more specific than Articles 53(1) TFEU 

and 62 TFEU for the purposes of the adoption of Directive 2018/957, because it is aimed 

at the protection of workers’ rights and not at the removal of obstacles to the free 

movement of services. 

81.      I do not agree with that reasoning. Article 153(2) TFEU contains two different 

legal bases: 

‐      point (a) provides for the adoption of measures designed to encourage cooperation 

between Member States in social matters, excluding any type of harmonisation; 

‐      point (b) provides for the possibility of adopting, in relation to certain social matters, 

‘minimum requirements for gradual implementation’, having regard to the conditions 

obtaining in each Member State. 

82.      Neither of those two legal bases is an appropriate foundation for Directive 

2018/957. As regards workers posted in the framework of the transnational provision of 

services, it is necessary to establish, as that directive does, the legislation which will apply 

to those workers during their posting in the host Member State. For that purpose, the 

cooperation between Member States provided for in Article 153(2)(a) is insufficient, 

especially in view of the fact that the interests of the host Member State and the Member 

State of origin may not coincide, as the present dispute makes clear. 

83.      Moreover, the identification of which legislation will govern the employment 

relationship (as regards some of its aspects) during the posting to the host State does not 

require the drafting of EU provisions providing for minimum harmonisation, as referred 

to in Article 153(2)(b) TFEU. Since exhaustive harmonisation of all working conditions 

in the EU is not possible, differences between the employment legislation of the State of 

origin and that of the host State will continue to exist. 

84.      On that basis, Directive 2018/957 merely stipulates which provisions of the host 

State are applicable to posted workers during the period in which the undertakings in 

which they are employed are engaged in the transnational provision of services. 

Construed in that way, it resembles a conflict rule, in accordance with which the 

applicable legislation is identified in order to facilitate the freedom to provide services 

while also safeguarding appropriate social protection for posted workers. The legal bases 

laid down in Article 153(2) TFEU do not cover, and are not intended for, such situations. 

85.      Accordingly, Article 153 TFEU is not a more specific legal basis than 

Articles 53(1) TFEU and 62 TFEU, in so far as is relevant here. The latter two articles 

were the legal basis for the adoption of Directive 96/71 and must perform the same 

function with regard to its amendment, which is undertaken by Directive 2018/957. Since 

that directive reflects an adjustment of the balance of interests struck by the EU legislature 
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in 1996, its legal basis is the same as that of Directive 96/71, albeit taking into account 

the changes experienced since then in relation to transnational movements of workers. 

V.      Second plea in law: infringement of Article 153(5) TFEU 

A.      Arguments 

86.      The Hungarian Government submits that Directive 2018/957 infringes 

Article 153(5) TFEU, in that the latter excludes the EU’s legislative power in relation to 

pay in the context of employment relationships. 

87.      In the Hungarian Government’s submission, in establishing that the remuneration 

of workers must conform to the legislation in force in the host Member State, the EU 

legislature has adopted a directive which relates, in essence, to the remuneration of the 

employment relationship. The EU legislature selected the legal bases referred to in 

Directive 2018/957 because it saw that, in the absence of EU competence, that was the 

only way to regulate the issue of remuneration, which is one of the essential elements of 

that directive. The Hungarian Government contends that the EU legislature thereby 

misused its powers. 

88.      The Commission, the Council, the European Parliament and the Governments of 

the intervening Member States contend that the second plea in law is unfounded. 

B.      Assessment 

89.      My view on the first plea in law makes it unnecessary for me to state my position 

on the second plea in law. I shall, therefore, deal with it only in the alternative. 

90.      According to the Court of Justice, since Article 153(5) TFEU (formerly 

Article 137(5) EC) constitutes an exception to the provisions of Article 153(1) to (4) 

TFEU, it must be interpreted strictly so as not to unduly affect the scope of paragraphs 1 

to 4, nor to detract from the aims pursued by Article 151 TFEU. 

91.      The exception relating to ‘pay’ (the term used in Article 153(5) TFEU) is 

explained by the fact that fixing the level of wages falls within the contractual freedom 

of the social partners at national level and is within the competence of the Member States 

in that area. As EU law currently stands, pay has been excluded from harmonisation 

(under Article 151 TFEU et seq., relating to the EU’s social policy). (62) 

92.      That exception concerns measures which would amount to direct interference by 

the EU legislature in the determination of pay. That would be the case if there were an 

attempt to standardise, in whole or in part, the constituent elements of pay or the level of 

pay in the Member States. 

93.      The exception cannot, however, be extended to any aspect involving any sort of 

link with pay. That interpretation would deprive other areas referred to in Article 153(1) 

TFEU of their substance. (63) 

94.      Directive 2018/957 simply coordinates application and identifies which 

employment legislation (that of the host State or that of the State of origin) applies to 
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posted workers. It does not, under any circumstances, set the level of wages to be paid, 

which, I repeat, comes within the competence of the host State and the State of origin, 

each in their respective territories. 

95.      The exception laid down in Article 153(5) TFEU cannot be relied on against, and 

cannot preclude the adoption of, Directive 2018/957. That is borne out by recital 17 of 

that directive, (64) which confirms that Member States have exclusive competence in 

relation to pay. 

96.      On the same lines, the third subparagraph of the new Article 3(1) of Directive 

96/71 explicitly provides that ‘… the concept of remuneration shall be determined by the 

national law and/or practice of the Member State to whose territory the worker is 

posted …’ 

97.      Directive 2018/957 qualifies the earlier wording of Directive 96/71, which referred 

to ‘minimum rates of pay’, and makes it clearer. The Court had already pointed out that 

the second subparagraph of Article 3(1) of Directive 96/71: 

‘‐      … expressly refers, for the purposes of that directive, to the national law or practice of 

the Member State to whose territory the worker is posted to determine the minimum rates of 

pay referred to in the first subparagraph of Article 3(1). 

‐      In that context, it must be noted that Directive 96/71 does not itself provide any 

substantive definition of the minimum wage. The task of defining what are the constituent 

elements of the minimum wage, for the application of that directive, therefore comes within 

the scope of the law of the Member State concerned, but only in so far as that definition, 

deriving from the legislation or relevant national collective agreements, or as interpreted by 

the national courts, does not have the effect of impeding the free movement of services 

between Member States.’ (65) 

98.      It is possible to apply those considerations to the amendment of Directive 96/71. 

Accordingly, the assertion that, from a substantive perspective, Directive 2018/957 

harmonises the pay of posted workers can be rejected, from which it follows that that 

directive does not infringe Article 153(5) TFEU. 

99.      The Hungarian Government submits that the EU legislature misused its powers 

when it chose the legal bases for Directive 2018/957, a view which I do not share for the 

reasons stated above. Moreover, the Hungarian Government has not pleaded that point as 

a specific ground of invalidity, arguing that the EU legislature infringed Article 153(5) 

TFEU, without determining whether its conduct undermined the special legislative 

procedure referred to in the third subparagraph of Article 153(2) TFEU. (66) 

100. The second plea for annulment must, therefore, be rejected. 

VI.    Third plea in law: infringement of Article 56 TFEU 

101. The Hungarian Government contends that Directive 2018/957 is contrary to 

Article 56 TFEU, which enshrines the freedom to provide services. In its submission, the 

obligations and restrictions imposed by that directive on undertakings established in a 
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Member State which post workers to another Member State in the framework of the 

provision of services are discriminatory, unnecessary and disproportionate with regard to 

the objective they seek to achieve. In addition, the provisions concerning transport 

infringe Article 58(1) TFEU. 

102. The Hungarian Government’s complaints focus on three elements of Directive 

2018/957, namely: 

‐      Article 1(2)(a), which replaces the term ‘minimum rates of pay’ with the term 

‘remuneration’ in point (c) of the first subparagraph of Article 3(1) of Directive 96/71; 

‐      Article 1(2)(b), which adds paragraph 1a to Article 3 of Directive 96/71, providing for 

the terms and conditions of employment of the host State to be applied, almost in their 

entirety, to workers posted for more than 12 months; and 

‐      Article 3(3), which refers to the road transport sector. 

103. The Commission, the Council, the European Parliament and the Governments of the 

intervening Member States contend that the third plea in law is unfounded. 

A.      Preliminary consideration: Article 56 TFEU and directives harmonising the rules 

applicable to posted workers 

104. Before I proceed to examine this plea in law, I shall make a preliminary point 

concerning the application of Article 56 TFEU to Directive 2018/957. 

105. As the European Parliament states, the application of Article 56 TFEU to an EU 

harmonising provision differs from the way that article is used to review national 

measures restricting the fundamental freedom to provide services. 

106. The prohibition on restrictions of the freedom to provide services applies not only to 

national measures but also to measures emanating from the EU institutions. (67) It should 

be borne in mind that the EU legislature adopts harmonising provisions specifically in 

order to facilitate the freedom to provide services while also ensuring protection for 

fundamental social interests which may be affected. (68) 

107. The case-law of the Court on national measures restricting the movement of workers 

posted in the framework of the transnational provision of services cannot readily be 

applied to EU measures which are aimed at harmonising that phenomenon, such as 

Directive 2018/957. 

108. As I have already observed, in Directive 96/71, the EU legislature combined, in 

terms which are not disputed, three objectives that are difficult to reconcile: promoting 

and facilitating the cross-border provision of services, protecting posted workers and 

guaranteeing fair competition between foreign and local competitors. In order to adapt 

the directive to the changes which had arisen, the EU legislature had to adjust that balance 

by means of Directive 2018/957, which focuses on one of those objectives (improving 

the protection of posted workers’ rights). 
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109. The review of the validity of a harmonising directive which the Court may conduct 

in an action for annulment entails an assessment of whether there is compliance with the 

principle of proportionality but does not permit the replacement of the political choices 

underlying its content. As a general principle of EU law, the principle of proportionality 

‘requires that the means employed by EU law provisions be appropriate for attaining the 

legitimate objectives pursued by the legislation at issue and must not go beyond what is 

necessary to achieve them’. (69) 

110. It should be recalled that, with regard to judicial review of compliance with those 

conditions, the Court has set down the following criteria: 

‐      ‘… in the exercise of the powers conferred on it the EU legislature must be allowed a 

broad discretion in areas in which its action involves political, economic and social choices 

and in which it is called upon to undertake complex assessments and evaluations. Thus, the 

criterion to be applied is not whether a measure adopted in such an area was the only or the 

best possible measure, since its legality can be affected only if the measure is manifestly 

inappropriate having regard to the objective which the competent institution is seeking to 

pursue’. (70) 

‐      ‘… the EU legislature’s broad discretion, which implies limited judicial review of its 

exercise, applies not only to the nature and scope of the measures to be taken but also, to 

some extent, to the finding of the basic facts’. (71) 

‐      ‘… the EU legislature must base its choice on objective criteria and examine whether the 

aims pursued by the measure chosen are such as to justify even substantial negative economic 

consequences for certain operators’. (72) 

‐      ‘Furthermore, even judicial review of limited scope requires that the EU institutions that 

have adopted the act in question must be able to show before the Court that in adopting the act 

they actually exercised their discretion, which presupposes the taking into consideration of all 

the relevant factors and circumstances of the situation the act was intended to regulate. It 

follows that the institutions must at the very least be able to produce and set out clearly and 

unequivocally the basic facts which had to be taken into account as the basis of the contested 

measures of the act and on which the exercise of their discretion depended’. (73) 

111. In the light of those criteria, the EU legislature has broad discretion in complex areas 

like the regulation of the transnational posting of workers. What needs to be established 

is whether it used that discretion in a way that was manifestly inappropriate when it 

adjusted the balance of interests struck in Directive 96/71, by introducing the amendments 

laid down in Directive 2018/957. 

B.      First part of the third plea in law: sufficient protection of posted workers under 

the provisions of the Member State of origin of the undertaking providing the service 

1.      Arguments 

112. The Hungarian Government contends that Directive 2018/957 infringes Article 56 

TFEU because, by providing for the application of the working conditions of the host 
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State to posted workers, it disregards the use of the principle of mutual recognition. In the 

Hungarian Government’s submission, the protection of the rights of those workers is 

sufficiently guaranteed by the legislation of the State of origin. It runs counter to the 

principle of mutual recognition and creates an obstacle to the freedom to provide services 

to make posted workers subject to the legislation of the host State. (74) Directive 

2006/123/EC (75) also lays down the obligation to recognise the working conditions laid 

down by another Member State in accordance with EU law. 

113. The Hungarian Government argues, in particular, that placing posted workers and 

local workers from the host State on an equal footing as regards pay and placing workers 

on long-term postings on an almost totally equal footing with workers from the host State 

calls in question the capacity of the minimum wage of the host State to guarantee an 

adequate livelihood for posted workers and restricts the comparative advantage of certain 

‘new Member States’ with lower wage costs. Moreover, the Commission failed to 

provide, in its impact assessment, information justifying the need for the amendments 

introduced by Directive 2018/957. 

114. Lastly, the Hungarian Government draws attention to the difference between the 

application of the employment provisions of the host State, required by Directive 

2018/957, and the social security rules applicable to posted workers, governed by 

Regulation (EC) No 883/2004. (76) That regulation provides that posted workers are 

subject to and covered by the social security provisions of the State of origin because they 

are the most appropriate for ensuring the protection of their rights 

115. The Commission, the Council, the European Parliament and the Governments of the 

intervening Member States contend that the first part of the third plea in law is unfounded. 

2.      Assessment 

116. In my view, there are a number of reasons which preclude the arguments put forward 

by the Hungarian Government. 

117. First, it is not possible to rely on Directive 2006/123 in order to apply the provisions 

of the State of origin to posted workers. That directive does not concern the labour 

law (77) or the national social security legislation of the Member States. (78) 

Furthermore, Article 3(1)(a) of Directive 2006/123 provides that Directive 96/71 takes 

precedence over Directive 2006/123 in the event of a conflict with a provision ‘governing 

specific aspects of access to or exercise of a service activity in specific sectors or for 

specific professions’. (79) 

118. Secondly, the initial case-law of the Court on the compatibility of national measures 

restricting the posting of workers with Article 56 TFEU did take into account the 

conditions for the protection of those workers in their undertaking’s State of origin. (80) 

That same approach was maintained in the case-law handed down following the adoption 

of Directive 96/71, as regards restrictions not falling within that directive’s scope. (81) 

The Court does not take into account the provisions of the State of origin in the context 
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of the application of Article 3 of Directive 96/71 to workers’ terms and conditions of 

employment since that would deprive the directive of its effectiveness. (82) 

119. Thirdly, the impact assessment drawn up by the Commission (83) contained 

sufficient information and evidence to support the legislative proposal which led to the 

adoption of Directive 2018/957. As the Commission itself admits, the data on 

transnational movements of workers were not completely accurate since they came from 

information provided by national social security bodies following the issue of form A1. 

The wage gap between some countries and others was appraised by the Commission using 

approximate data. 

120. However, the case-law of the Court grants the EU legislature broad discretion for 

the purpose of examining the basic facts required for the adoption of a legislative act. The 

judicial review of that assessment must be limited. (84) The Commission’s impact 

assessment provided sufficient information to justify the adoption of Directive 2018/957. 

That information was not challenged during the legislative process and it served as a basis 

for the Commission to examine a number of options and to choose, with good reason, the 

option which entailed enhanced protection for workers. 

121. Fourthly, I do not believe it is appropriate to apply the social security rules covering 

posted workers (Regulation No 883/2004) to their working conditions. 

122. The strategy of the EU rules coordinating national social security systems is, as the 

Council argues, designed for the relationship between a person with rights and obligations 

and the welfare state. Thus, Article 11(1) of Regulation No 883/2004 lays down as the 

guiding principle that persons are subject to the legislation of a single Member State only, 

which is usually that of the place of actual work, in accordance with the principle lex loci 

laboris. 

123. However, there are exceptions to that general principle. These include maintenance 

of the exclusive link between the worker and the social security system of the State of 

origin (in other words, the State where the employer undertaking normally operates) if 

that worker is posted by an undertaking for a limited period of time, up to a maximum of 

24 months, to another Member State, provided that the conditions laid down in Article 12 

of Regulation No 883/2004 are met. (85) 

124. That exception cannot be applied to the working conditions of posted workers 

because this concerns a legal relationship between a weaker party (the employed person) 

and another party with more power (the employer undertaking). Better protection of the 

former requires the employment provisions of the State of origin to be applied in 

conjunction with those of the host State. 

125. Directive 96/71 reflects that underlying principle, since it guarantees posted workers 

the application of the hard core of the host State’s working conditions (extended under 

Directive 2018/957), while enabling other aspects of the employment relationship to 
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continue to be governed by the law of a posted worker’s State of origin. To that extent, it 

complies with the Rome I Regulation, (86) to which I shall refer below. 

126. In short, the approach in Regulation No 883/2004 in respect of social security for 

posted workers (such workers being subject to the provisions of the State of origin) cannot 

be applied to posted workers’ working conditions, to which the legislation of the host 

State must apply in part, together with that of the State of origin. (87) 

127. Lastly, it is not for the Court to substitute its own assessment for that of the EU 

legislature. As I have already noted, it only is for the Court to ascertain whether the EU 

legislature clearly exceeded its broad discretion with regard to the complex assessments 

and evaluations it was required to conduct 

128. It does not appear to me that in this case the EU legislature opted for measures that 

are ‘manifestly inappropriate’ having regard to the objective pursued. (88) To that extent, 

the EU legislature did not exceed its broad discretion when it amended the earlier rules in 

a complex area like the transnational posting of workers. 

C.      Second part of the third plea in law: infringement of the principle of non-

discrimination 

1.      Arguments 

129. The Hungarian Government submits that Directive 2018/957 infringes the principle 

of non-discrimination, which prohibits the application of different rules to comparable 

situations or the same rule to different situations. (89) 

130. First, replacement of the obligation to pay posted workers the minimum rate of pay, 

to ensure that such workers are paid the same as local workers, leads to discrimination 

against service providers which post workers, as compared to local undertakings. The 

discrimination lies in the fact that undertakings from the host State are required only to 

pay their employees the minimum rates of pay laid down by national law, whereas 

undertakings from other Member States which post workers must pay those workers 

wages which are determined according to national practice and which, in the Hungarian 

Government’s submission, are automatically higher than the minimum rate of pay. 

131. Secondly, the Hungarian Government argues that the application of the same rules 

to workers on long-term postings and local workers, pursuant to Article 3(1a) of Directive 

96/71, is incompatible with the principle of non-discrimination because the two categories 

of worker are not in comparable situations. 

132. The Hungarian Government further submits that the obligation of undertakings 

which post workers to pay those workers travel, board and lodging expenses also infringes 

the principle of non-discrimination (new Article 3(7) of Directive 96/71). 

133. The Commission, the Council, the European Parliament and the Governments of the 

Member States intervening in the proceedings contend that the second part of the third 

plea in law is unfounded. 
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2.      Assessment 

134. Directive 96/71, as amended by Directive 2018/957, does not treat the situations of 

posted workers and local workers from the host State identically en bloc. 

135. Thus, Article 3(1) provides a limited list of the matters in relation to which the 

legislation of the host State applies to posted workers, in order to guarantee equality of 

treatment with local workers. (90) Equality of treatment between posted workers and 

local workers is not required as regards other matters. 

136. Replacement of the term ‘minimum rates of pay’ by the term ‘remuneration’, to 

which I shall refer below, does not create the discrimination alleged by Hungary against 

undertakings which post workers. 

137. In accordance with the new version of the third subparagraph of Article 3(1), ‘the 

concept of remuneration shall be determined by the national law and/or practice of the 

Member State to whose territory the worker is posted and means all the constituent 

elements of remuneration rendered mandatory (91) by national law, regulation or 

administrative provision, or by collective agreements or arbitration awards which, in that 

Member State, have been declared universally applicable or otherwise apply in 

accordance with paragraph 8.’ 

138. Accordingly, undertakings which post workers are required to pay them only 

remuneration which includes the minimum wage plus any other element that is mandatory 

in the host State. The elements of remuneration thus defined are also applicable to local 

workers, in view of their mandatory nature under the domestic law of the host State, and 

must be paid by undertakings established in that State, without any difference in 

treatment. Naturally, Directive 2018/957 does not specify which elements of 

remuneration are mandatory, a question which is settled by the law of the host State. 

139. It can be inferred from the Commission’s impact assessment that Directive 2018/957 

refrained from requiring total parity between the remuneration of posted workers and 

local workers. (92) 

140. As regards the alleged discrimination resulting from application of the same rules to 

workers on long-term postings and local workers, I shall merely point out that 

Article 3(1a) of Directive 96/71 does not provide for the same treatment for both types of 

worker. That provision brings the rules applicable to workers on long-term 

postings closer to those applicable to local workers but it does not place those workers 

on an equal footing because their situations are different. 

141. Furthermore, I cannot find any discrimination in the obligation of undertakings 

which post workers to pay them travel, board and lodging expenses. These are expenses 

incurred as a result of the posting itself, which the employer must pay the worker in 

accordance with the national law or practice applicable to the employment relationship, 

namely, the law or practice of the country of origin. The associated provision of the 

directive indicates which national law should apply to the reimbursement of expenses 
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incurred on account of the posting, and Member States are free to lay down provisions 

governing those expenses in their national legal systems. (93) I do not see what type of 

discrimination that rule could create. 

D.      Third part of the third plea in law: infringement of the principle of proportionality 

1.      Arguments 

142. The Hungarian Government submits that Directive 2018/957 makes difficult and 

impedes the transnational provision of services through the posting of workers in the 

internal market because it merely increases protection for posted workers. Accordingly, 

it is not appropriate for meeting the aims it pursues and it infringes the principle of 

proportionality. 

143. The Commission, the Council, the European Parliament and the Governments of the 

intervening Member States contend that the third part of the third plea in law is 

unfounded. 

2.      Assessment 

144. The principle of proportionality requires that acts of the EU institutions be 

appropriate for attaining the legitimate objectives pursued by the legislation at issue and 

do not go beyond what is necessary in order to achieve those objectives. (94) 

145. Where the EU institutions are required to make choices of a technical nature and to 

undertake complex forecasts and assessments, they have a broad discretion. The Court 

confines itself to examining whether the EU legislature has manifestly exceeded that 

broad discretion by choosing measures that are clearly inappropriate or disproportionate 

in relation to the aim pursued. (95) 

146. I agree with the Council and the Parliament that the EU legislature complied with 

the requirements of the principle of proportionality when it adopted Directive 2018/957. 

147. To avoid repetition, I shall examine the Hungarian Government’s arguments relating 

to the disproportionality of the provisions concerning workers on long-term postings in 

the fourth part of the present plea in law. 

148. As regards payment of posted workers, the impact assessment published by the 

Commission justified the replacement by Directive 2018/957 of the term ‘minimum rates 

of pay’ with the term ‘remuneration’ on the grounds of the difficulties resulting from the 

use of the former term when applying Directive 96/71. 

149. With a view to rectifying that situation, the Commission studied the possible 

solutions and their economic consequences. It chose the solution it regarded as the most 

suitable, which was to undertake a limited amendment of Directive 96/71, which was 

given material expression by the adoption of Directive 2018/957, and to rule out the 

publication of an interpretative communication or the non-amendment of Directive 

96/71. (96) 
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150. To my mind, that approach does not infringe the principle of proportionality and 

does not establish a restriction that is incompatible with Article 56 TFEU. A number of 

arguments support that view. 

151. First, the term ‘minimum rates of pay’ had created practical difficulties, (97) as 

demonstrated by the case-law of the Court, in particular its judgment in Sähköalojen 

ammattiliitto. (98) That judgment allowed a broad interpretation which included: 

‐      the possibility of calculating the minimum wage for hourly work or for piecework based 

on the categorisation of employees into pay groups, as provided for by the relevant collective 

agreements in the host Member State, provided that that calculation and categorisation are 

carried out in accordance with rules that are binding and transparent, a matter which it is for 

the national court to verify; 

‐      a daily allowance on the same conditions as those governing the inclusion of the 

allowance in the minimum wage paid to local workers when they are posted within the host 

Member State; 

‐      compensation for daily travelling time, paid to workers on condition that their daily 

journey to and from their place of work is of more than one hour’s duration; 

‐      holiday pay which the posted worker must receive for the minimum paid annual holidays. 

152. The EU legislature took those interpretative difficulties, and the broad interpretation 

advocated by the Court of Justice, into account when it adopted Directive 2018/957 and 

included the term ‘remuneration’ in Article 3(1) and (7) of Directive 91/76. 

153. That amendment also makes it possible to limit the practice of undertakings which, 

when they post workers, may have been inclined to pay them the minimum salary 

regardless of their category, their duties, their professional qualifications and their length 

of service, thereby creating a pay gap with regard to local workers in a like situation. (99) 

154. At the hearing, the Commission reiterated what was already stated in its impact 

assessment: the identification of ‘minimum rates of pay’ in Directive 96/71 with the 

statutory minimum wage laid down by the national legislation of the host State had 

created, in practice, a wage gap between local workers and posted workers, particularly 

in sectors like construction. 

155. Secondly, it is for the national law or practice of the host Member State to establish 

minimum rates of pay for the purposes of the second subparagraph of Article 3(1) of 

Directive 96/71. (100) The method of calculating those rates and the criteria used in that 

regard are also a matter for the host Member State. (101) National laws and practices 

concerning the calculation of the minimum wage vary widely (and are not always 

transparent) in the Member States of the European Union, which hinders the posting of 

workers under working conditions which are fair and comparable to those of local 

workers. (102) 

156. In its impact assessment, the Commission explained that the concept 

of remuneration enabled those imbalances to be corrected and the protection of posted 
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workers to be improved, creating fairer competition conditions between local 

undertakings and undertakings which post workers to provide services, particularly in 

labour-intensive sectors. (103) 

157. It follows from the foregoing that the EU legislature complied with the requirements 

of the principle of proportionality without manifestly exceeding its broad discretion in 

such a technical and complex area as the present when it chose a suitable measure 

(insertion of the term ‘remuneration’) for the attainment of the aims pursued. That 

measure in itself enables the enhanced protection of posted workers and guarantees 

conditions of fair competition between local undertakings and undertakings which post 

their workers. 

E.      Fourth part of the third plea in law: infringement of the freedom to provide 

services generated by the rules governing workers on long-term postings 

1.      Arguments 

158. The Hungarian Government submits that the special rules for long-term posted 

workers (the new Article 3(1a) of Directive 96/71) are incompatible with Article 56 

TFEU. 

159. In the Hungarian Government’s submission, those rules disproportionately and 

unjustifiably restrict the activities of undertakings which post workers in the framework 

of the transnational provision of services, in that they amend the law applicable to workers 

on long-term postings and apply to such workers all the working conditions of the host 

Member State. This also blurs the boundaries between the freedom to provide services 

and the free movement of workers. 

160. The EU institutions and the Governments of the intervening Member States contend 

that the new rules for workers on long-term postings are justified, comply with the 

principle of proportionality and do not conflict with Article 56 TFEU. 

2.      Assessment 

161. The new category of workers on long-term postings differs from that of ‘ordinary’ 

posted workers. The differentiating criterion is the actual duration of the posting: if it 

exceeds 12 (exceptionally, 18) months, this converts an ordinary posted worker into 

a long-term posted worker. 

162. Once that period has elapsed, the posted worker concerned (who is now a long-term 

posted worker) is covered by different legal rules: in addition to the working conditions 

referred to in Article 3(1), the rules of the Member State where he or she carries out his 

or her work also apply to that worker. 

163. As is apparent from recital 9 thereof, (104) Directive 2018/957 does not, however, 

treat workers on long-term postings completely identically to local workers (national 

workers or workers from other Member States who have exercised freedom of 

movement). 
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164. Long-term posted workers retain a legal situation anchored (covered) by the freedom 

to provide services, as recital 10 of Directive 2018/957 states. (105) 

165. Contrary to the argument put forward by the Hungarian Government, the new 

Article 3(1a) of Directive 2018/957 does not create full parity between workers on long-

term postings and local workers, because: 

‐      in accordance with that provision, ‘the first subparagraph of this paragraph shall not 

apply to the following matters: (a) procedures, formalities and conditions of the conclusion 

and termination of the employment contract, including non-competition clauses; (b) 

supplementary occupational retirement pension schemes’; 

‐      pursuant to Article 3(1a), ‘all the … terms and conditions of employment [of] the 

Member State where the work is carried out’ are to apply to long-term posted workers 

‘irrespective of which law applies to the employment relationship’. As the European 

Parliament states in its observations, this means that there is no amendment of the private 

international law underlying the legal relationships of that category of posted worker; (106) 

‐      the treatment of workers on long-term postings in the same way as local workers occurs 

in respect of ‘all the … terms and conditions of employment [of] the Member State where the 

work is carried out’. Such terms and conditions must be taken to mean ‘working conditions 

and the protection of workers’ health and safety’, which are the terms and conditions 

governed by Directive 96/71, in accordance with its new Article 1(1). The differences in 

respect of matters like social security and taxation therefore remain in place. 

166. In my estimation, the rules governing this new category of long-term posted worker 

are justified and involve restrictions that are proportionate to the freedom to provide 

services, which are compatible with Article 56 TFEU. 

167. The establishment of a 12-month (exceptionally, 18-month) period removes the 

uncertainty present in the original version of Directive 96/71, Article 2(1) of which 

regarded as a posted worker a worker who carried out his or her work in a country other 

than his or her State of origin ‘for a limited period’. The new rule, I stress, dispels that 

uncertainty by clarifying that a worker whose posting continues for longer than 12 (or 18) 

months is to be treated as a long-term posted worker. 

168. The status of long-term posted worker also appears to me to be reasonable, given 

that it is consistent with the situation of workers who will reside in the host State for a 

long period of time, with the result that their participation in the labour market of that 

State is greater. It is logical (and proportionate) that, in those circumstances, a greater 

number of employment provisions of the State of destination should apply to them while 

they also retain their link with the State of origin of the undertaking by which they are 

employed. 

169. That amendment is accompanied, in the third subparagraph of the new Article 3(1a), 

by the following clarification: ‘Where an undertaking as referred to in Article 1(1) 

replaces a posted worker by another posted worker performing the same task at the same 
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place, the duration of the posting shall, for the purposes of this paragraph, be the 

cumulative duration of the posting periods of the individual posted workers concerned.’ 

Without prejudice to the fact that, in practice, that provision may create some difficulties, 

I believe that, generally speaking, it is appropriate for the purpose of preventing 

circumvention and abuse of the directive by the replacement of some posted workers with 

others in the same posts. 

F.      Fifth part of the third plea in law: infringement of Article 58(1) TFEU 

1.      Arguments 

170. The Hungarian Government submits that Article 3(3) of Directive 2018/957 

infringes Article 58(1) TFEU, since it extends to the transport sector the application of 

the provisions of Directive 96/71 on the posting of workers. 

171. The Commission, the Council, the European Parliament and the Governments of the 

intervening Member States contend that the fifth part of the third plea in law is ineffective 

or unfounded. 

2.      Assessment 

172. Free movement of services in the transport sector is not governed by Article 56 

TFEU, which concerns freedom to provide services in general, but by a specific provision, 

namely Article 58(1) TFEU. Pursuant to that provision, ‘freedom to provide services in 

the field of transport shall be governed by the provisions of the Title relating to 

transport’, (107) that is, by Articles 90 TFEU to 100 TFEU. 

173. Although the legal basis for Directive 96/71 consists solely in the provisions on 

freedom to provide services (Articles 53(1) TFEU and 62 TFEU), not those relating to 

the common transport policy (Article 91 TFEU), it is possible to argue that that directive 

applies to transport services. (108) 

174. Directive 96/71 excludes from its scope ‘merchant navy undertakings as regards 

seagoing personnel’, (109) from which it can be inferred that the legislature intended that 

it should apply to the other services in the transport sector. That is confirmed by the 

reference in Directive 2014/67 to ‘mobile workers in the transport sector’ (110) and the 

references to the application of Directive 96/71 to cabotage operations, in other EU 

legislative acts. (111) 

175. In accordance with Article 3(3) of Directive 2018/957, that directive is to apply ‘to 

the road transport sector from the date of application of a legislative act amending 

Directive 2006/22/EC as regards enforcement requirements and laying down specific 

rules with respect to Directive 96/71/EC and Directive 2014/67/EU for posting drivers in 

the road transport sector’. 

176. As recital 15 (112) of Directive 2018/957 confirms, the amendments that that 

directive makes to Directive 96/71 will apply to the road transport sector only in the future 

and not unconditionally, but rather when a legislative act is adopted which amends 
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Directive 2006/22 and which includes specific rules with respect to Directives 96/71 and 

2014/67. 

177. That being so, the new Article 3(3) of Directive 2018/957 does not, in fact, contain 

any substantive rules governing the posting of workers in the transport sector and nor 

does it amend in any way the rules for the application of Directive 96/71 to that 

sector. (113) 

178. It will be the new legislative act, which the Commission has already proposed, (114) 

which will include those rules. There is nothing to preclude that act from also having 

Article 91 TFEU as its legal basis. 

179. In short, I do not perceive any infringement of Article 58(1) TFEU by Article 3(3) 

of Directive 2018/957. 

180. In accordance with the foregoing arguments, I propose that the third plea for 

annulment should be rejected in its entirety. 

VII. Fourth plea in law: infringement of Article 56 TFEU through the exclusion of 

collective action by workers from the scope of Directive 96/71 

A.      Arguments 

181. The Hungarian Government submits that Article 1(1a), which Directive 2018/957 

inserted into Directive 96/71, infringes Article 56 TFEU because it excludes from the 

scope of that directive the exercise of the right to strike and other actions covered by 

specific industrial relations systems in the Member States and also the exercise of the 

right to negotiate, conclude and enforce collective agreements and to take collective 

action. 

182. That exclusion runs counter to the Laval un Partneri case-law and permits the 

exercise of the right to strike and to negotiate collectively in accordance with national law 

and independently of the requirements of EU law. To that extent, it facilitates the 

restriction of the freedom to provide services by undertakings from other Member States 

through the posting of workers. 

183. The Commission, the Council, the European Parliament and the Governments of the 

intervening Member States contend that the fourth plea in law is unfounded. 

B.      Assessment 

184. The new Article 1(1a) clarifies the scope of Directive 96/71. Although, in general, 

that directive lays down ‘mandatory provisions regarding working conditions and the 

protection of workers’ health and safety’, paragraph 1a excludes from its scope, inter alia, 

‘the right or freedom to strike or to take other action covered by the specific industrial 

relations systems in Member States, in accordance with national law and/or practice. Nor 

does it affect the right to negotiate, to conclude and enforce collective agreements, or to 

take collective action in accordance with national law and/or practice.’ 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0620&from=PL#Footnote113
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185. Directive 2018/957 does not insert anything new into Directive 96/71 in respect of 

collective action. Recital 22 of Directive 96/71 explicitly states that that directive ‘is 

without prejudice to the law of the Member States concerning collective action to defend 

the interests of trades and professions’. 

186. In my view, the Hungarian Government’s reading of that provision is based on a 

misinterpretation. The non-application of Directive 96/71 to the right of workers to take 

collective action does not mean that the exercise of that right is not subject to the other 

provisions of national and EU law. Article 1(1a) begins by stating that ‘this Directive 

shall not in any way affect the exercise of fundamental rights as recognised in the Member 

States and at Union level, including …’ 

187. Accordingly, in the context of the posting of workers, that provision does not 

preclude the application of Article 28 of the Charter or the earlier case-law of the Court 

on the exercise of collective rights of workers and their effects on the freedom to provide 

services. 

188. Accordingly, I do not consider that the new Article 1(1a) of Directive 96/71 restricts 

freedom to provide services and I propose that the present plea for annulment should be 

rejected. 

VIII. Fifth plea in law: infringement of the principle of legal certainty as a result of the 

incompatibility of Directive 2018/957 with Regulation No 593/2008 (Rome I) 

A.      Arguments 

189. The fifth plea in law actually contains two distinct and substantially unconnected 

parts. 

‐      On the one hand, the Hungarian Government maintains that Directive 2018/957 infringes 

Regulation (EC) No 593/2008 and the principles of legal certainty and legislative clarity, in 

that it alters the application of that regulation without amending its wording, which creates 

considerable legal uncertainty as to the correct application of the regulation. 

‐      On the other hand, the Hungarian Government argues that the lack of definition of the 

concept of ‘remuneration’ creates uncertainty, thereby infringing the principles of legislative 

clarity and, consequently, of legal certainty. 

190. The Commission, the Council, the European Parliament and the Governments of the 

intervening Member States contend that the fifth plea in law is unfounded. 

B.      Assessment of the first part of the fifth plea in law: relationship between Directive 

2018/957 and Regulation No 593/2008 (Rome I) 

191. Article 8(1) of the Rome I Regulation lays down in general terms the conflict rule 

applicable to individual employment contracts, which is the law chosen by the parties 

(subject to the conditions set out in that provision). To the extent that that choice has not 

been made, ‘the contract shall be governed by the law of the country in which or, failing 

that, from which the employee habitually carries out his work in performance of the 
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contract. The country where the work is habitually carried out shall not be deemed to have 

changed if he is temporarily employed in another country’ (paragraph 2). 

192. Article 23 of the Rome I Regulation lays down an exception to the application of its 

conflict-of-law rules: where provisions of EU law lay down rules on the law applicable 

to contractual obligations in relation to certain matters, those rules take precedence. (115) 

193. Thus, the general provisions of the Rome I Regulation on the choice of law yield to 

the special rules included in that respect in specific provisions of EU law. (116) 

194. Contrary to the Hungarian Government’s submission, I believe that Article 3(1) of 

Directive 96/71 (concerning ordinary posted workers) and the new Article 3(1a) 

(concerning workers on long-term postings) are special rules on conflict of laws, (117) 

which must be applied in conjunction with those of the Rome I Regulation. (118) 

195. Those two provisions of Directive 96/71, alongside the law applicable in accordance 

with the usual conflict rules, require the following provisions of the law of the host State 

to be applied: 

‐      as regards ordinary posted workers, the provisions concerning the conditions (relating to 

employment and the protection of workers’ health and safety) set out in the exhaustive list in 

Article 3(1); 

‐      as regards long-term posted workers, in addition to the above conditions, the other 

conditions of the host State apply to them as set out above (Article 3(1a)). 

196. As the Council asserts in its observations, the drafting process for the Rome I 

Regulation proves that Article 23 of that regulation covers the exception provided for in 

Directive 96/71, because the Commission’s proposal included an annex of special rules 

contained in other provisions of EU law, including those of Directive 96/71. (119) 

197. That assertion is confirmed by recital 11 of Directive 96/71, in so far as it states that 

the Convention (replaced by the Rome I Regulation) ‘does not affect the application of 

provisions which, in relation to a particular matter, lay down choice-of-law rules relating 

to contractual obligations and which are or will be contained in acts of the institutions of 

the European Communities or in national laws harmonised in implementation of such 

acts’. 

198. That can also be inferred from recital 40 of the Rome I Regulation, according to 

which ‘… this Regulation, however, should not exclude the possibility of inclusion of 

conflict-of-law rules relating to contractual obligations in provisions of Community law 

with regard to particular matters’. 

199. Contrary to Hungary’s submission, the principle of legal certainty does not, 

therefore, require that the amendment of Directive 96/71, effected by Directive 2018/957, 

be accompanied by an amendment of the Rome I Regulation. 

200. Article 23 of that regulation permits the coexistence of the special rules laid down 

in Directive 96/71 and the general rules laid down in Article 8 of the regulation, in respect 
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of posted workers’ contracts. There is sufficient clarity, predictability and precision in the 

relationship between both types of rule and, accordingly, compliance with the principle 

of legal certainty. (120) 

201. That statement is not contradicted, as Hungary asserts, because the new 

Article 3(1a), third subparagraph, of Directive 96/71 lays down an anti-fraud rule for 

situations involving the replacement of a posted worker by another posted worker, to 

which I have referred above. (121) In that situation, the contract of each worker involved 

in the replacement of the posted worker may be subject to the law of a different country 

and that provision simply adds a fraud-prevention condition to the relationship between 

Directive 96/71 and the Rome I Regulation. 

C.      Assessment of the second part of the fifth plea in law: the lack of definition of the 

term ‘remuneration’ inserted by Directive 2018/957 

202. In the Hungarian Government’s submission, the lack of definition and the obscurity 

of the new term ‘remuneration’, replacing the previous term ‘minimum rates of pay’, is 

incompatible with the legislative clarity required by the principle of legal certainty. 

203. This part of the fifth plea for annulment overlaps with the second plea in law, which 

I have proposed should be rejected. 

204. It is somewhat paradoxical that the Hungarian Government does not put forward this 

same objection (lack of legal certainty) in relation to the previous term used in Directive 

96/71, (122) the interpretation of which had given rise to certain difficulties, and does so 

instead in relation to a provision which is aimed at overcoming those difficulties of 

interpretation. 

205. It is equally paradoxical that a provision of secondary legislation should be accused 

of jeopardising legal certainty when the concept complained about is also used in 

Article 153(5) TFEU. 

206. The term remuneration in the new Article 3(1), third subparagraph, of Directive 

96/71 is related to its definition under the national law or practice of the Member State to 

whose territory the worker concerned is posted. As regards its subject matter, the term 

covers all the constituent parts which are mandatory under national laws, regulations and 

administrative provisions or under collective agreements or arbitration awards which, in 

that Member State, have been declared to be generally applicable, or applicable in any 

other way, in accordance with paragraph 8. 

207. Recital 17 of Directive 2018/957 recalls that the setting of rules on remuneration is 

a matter for the Member States alone. The latter, or the social partners, are also 

responsible for setting wages. That is confirmed by Article 153(5) TFEU, which excludes 

pay from the harmonising powers of the EU institutions in matters relating to social 

policy. 

208. Accordingly, the differences between the rules applicable to the wages of posted 

workers are unavoidable until such time as the European Union has harmonising powers 
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in that regard. As I have explained, the same occurred in relation to the term ‘minimum 

rates of pay’ used in the original version of Directive 96/71, which required clarification 

by the Court. 

209. The term ‘remuneration’, like most terms used in this field, requires interpretation 

to define its limits. However, that feature, which is common to many other similar terms, 

does not support the argument, put forward by the Hungarian Government, that the term 

inserted by Directive 2018/957 lacks definition to the extent that it infringes the principle 

of legal certainty. 

210. It should also be recalled that, in order to alleviate the problems which posted 

workers and their undertakings may face, the new Article 3(1), subparagraphs 4 and 5, of 

Directive 96/71 imposes a duty of transparency on Member States, pursuant to which they 

must provide on a website relevant, accurate and up-to-date information concerning, inter 

alia, ‘the constituent elements of remuneration as referred to in the third subparagraph of 

this paragraph and all the terms and conditions of employment in accordance with 

paragraph 1a of this Article’. 

 

IX.    Conclusion 

211. In the light of the foregoing considerations, I propose that the Court should: 

(1)      Dismiss in its entirety the action brought by Hungary. 

(2)      Order Hungary to bear its own costs in addition to those of the European 

Parliament and the Council of the European Union. 

(3)      Order the European Commission and the French, German and Netherlands 

Governments to bear their own costs. 
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on common rules for access to the international market for coach and bus services, 

and amending Regulation (EC) No 561/2006 (OJ 2009 L 300, p. 88). 

 

112      ‘Because of the highly mobile nature of work in international road transport, the 

implementation of this Directive in that sector raises particular legal questions and 

difficulties, which are to be addressed, in the framework of the mobility package, 

through specific rules for road transport also reinforcing the combating of fraud and 

abuse’. 

 

113      The application of Directive 96/71 to posted workers in the road transport sector 

is the subject of examination in Case C-815/18, Federatie Nederlandse 

Vakbeweging, pending before the Grand Chamber. 

 

114      COM(2017) 278 final of 31 May 2017, Proposal for a Directive of the European 

Parliament and of the Council amending Directive 2006/22 as regards enforcement 

requirements and laying down specific rules with respect to Directive 96/71 and 

Directive 2014/67 for posting drivers in the road transport sector. 

 

115      In accordance with Article 23 of the Rome I Regulation, ‘… this Regulation shall 

not prejudice the application of provisions of Community law which, in relation to 

particular matters, lay down conflict-of-law rules relating to contractual 

obligations’. 

 

116      See the analysis by Van Hoek, A., ‘Re-embedding the transnational employment 

relationship: a tale about the limitations of (EU) law?’, Common Market Law 

Review, 2018, No 3, pp. 455 to 460. 

 

117      See the Opinion of Advocate General Wahl in Sähköalojen 

ammattiliitto (C-396/13, EU:C:2014:2236, points 47 to 53). 

 

118      In fact, Directive 96/71 does not supplant the Rome I Regulation but rather 

requires that the two texts should be coordinated. In accordance with Article 3(1) 

and (1a), ‘Member States shall ensure, irrespective of which law applies to the 

employment relationship …’ that a number of terms and conditions of employment 

of the host country are applicable. That means that the law applicable to the 

employment contract is to be determined under Article 8 of the Rome I Regulation 

but that its effects are limited, since Article 3(1) and (1a) of Directive 96/71 requires 
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that certain terms and conditions of employment laid down by provisions of the host 

State are applicable to the employment contract in any event. 

 

119      See document COM(2005) 650 final of 15 December 2005, p. 24. 

 

120      According to settled case-law, the principle of legal certainty requires that rules 

of law be clear and precise and predictable in their effect, so that interested parties 

can ascertain their position in situations and legal relationships governed by EU law 

(judgment of 5 May 2015, Spain v Council, C-147/13, EU:C:2015:299, 

paragraph 79). 

 

121      ‘Where an undertaking … replaces a posted worker by another posted worker 

performing the same task at the same place, the duration of the posting shall, for the 

purposes of this paragraph, be the cumulative duration of the posting periods of the 

individual posted workers concerned’. 

 

122      That point was made at the hearing. 
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