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n A posted worker is an employee temporarily sent by his employer to a 
Member State of European Union other than the one in which he is 
normally employed or in which his employer is located. Unlike in case of 
migrant workers who work under the Community principle of the free 
movement of persons, the posting of workers is based on the principle of 
the freedom to provide services. 

n France is the second host country in Europe after Germany, with 229,000 
posted workers in 2014, which constitutes less than 1% of the French 
labour force. France is also one of three countries who post the most 
workers, after Poland and Germany. The standard profile of a posted 
worker in France is a Polish, Portuguese, Spanish or Romanian worker 
who works in construction sector. 

n There appears a question of possible tax and social competition connected 
to the posting of workers between Member States. As a matter of fact, the 
cost of posted workers can turn out lower than the cost of non-posted 
workers, it depends on the existence of minimum wage in host countries 
(posted workers are likely to accept lower pay if the level of wages in their 
countries of origin is lower), differences in employers contribution rates and 
the base used for their calculation. 

n In France the existence of minimum wages limits the competition of posted 
workers with non-posted workers and it works as a protection mechanism: 
Smic (French minimum wage) applies to all employees, including posted 
workers, as most collective agreements are generally binding due to quasi-
systematic procedure of extension of branch agreements. 

n All in all, at the level of Smic, for a worker posted in France by a Spanish, 
Polish, Portuguese or Romanian company, labour cost is equivalent to the 
labour cost of a local worker in a French company. The diagnosis could be 
different if they were at higher levels of remuneration. 

n However, some companies 
the strategy of which is to minimize 
labour cost, take advantage of grey 
areas of EU legislation, which can 
encourage optimization strategies 
and abuse. 

n To fight against these abuses, there 
have been made some proposals by 
the French Government and the 
European Commission. The latter 
has submitted to the Member States 
a proposal for the revision of the 
Directive on the posting of workers, 
which is currently under discussion. 

Source: Direction générale du Travail (General 
Labour Directorate) (2016), Dossier 
pour la Commission nationale de lutte 
contre le travail illégal. 
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1. Posting of workers in France, what this is about? 

1.1 Temporary mobility based on the 
Community principle of the freedom to 
provide services 
Unlike migrant workers who work under the 
principle of the free movement of persons, the 
status of posted workers1 is determined by the 
Community principle of the freedom to provide 
services2: posted workers normally operate in 
their Member State of origin but their employers 
can send them temporarily, for a certain period 
of time, principally limited to 24 months3 in 
another Member State of the EU in order to 
ensure the provision of services. 
Directive 96/71/EC defined three types of 
posting available to the companies: 
• posting, in the conventional sense, consists of 

sending employees by a company established 
in a Member State to another Member State to 
provide services there (under commercial or 
subcontracting agreement); 

• posting may concern workers employed or 
posted by temporary employment agency or 
employment agency; 

• posting can also be intra-group allowing 
therefore temporary transfer of workers 

between companies of branches of the 
same group established in different 
Member States.  

1.2 A growing phenomenon in some areas but 
which remains overall of small scale 
Number of posted workers in European 
Union is estimated to 1.9 million4. In total, 
posted workers represent only 0.7% of the 
total number of workers in European Union. 
Between 2010 and 2013 the number of postings 
increased by almost 45%. They are, however, 
highly concentrated in certain activity areas. 
The construction sector accounts alone 43.7% of 
the total number of postings, although the use of 
postings is also considerable in the 
manufacturing industry (21.8%), services related 
to education, health and social work (13.5%) and 
business service (10.3%).  
In terms of host countries, over 80% of 
postings of workers are made to the Member 
States of the European Union historically the 
oldest5. In 2014, according to the European 
Commission, the main host countries for posted 
workers were Germany (414,220 workers), 
France (190,8486) and Belgium (159,753) (see 
Graph 1). 

 
 

Graphic 1: number of posted workers by host and origin country (2014) 

 

Source: Pacolet J. and de Wispelaere F. (2015), Posting of workers, Report on A1 portable documents issued in 2014, 
European Commission. 

 
 

(1) Under the Directive 91/71/EC of the European Parliament of 16 December 1996 on posting of workers in the framework of 
services provision. 

(2) Article 56 of the Treaty on the Functioning of the European Union. 
(3) Regulation EC 883/2004 on the coordination of social security systems which determine the maximum duration of the posting 

to 24 months. In the interest of certain categories of workers or certain workers, the posting can, for example, be extended over 
24 months, under the condition of obtaining the joint agreement of competent authorities of each involved country. In case of 
refusal, the worker is subject to the legislation of the country where the activity is performed and the contributions must be 
made in this country.  The maximum period of posting is not however specified in the directive. The lack of limitation results in 
the situations where employers extend the period of posting exaggeratedly. 

(4) Pacolet J. & de Wispelaere F. (2015), “Posting of workers, Report on A1 portable documents issued in 2014”, European 
Commission. 

(5) EU15: Germany, Belgium, France, Italy, Luxembourg, Netherlands, Denmark, Ireland, United Kingdom, Greece, Spain, 
Portugal, Austria, Finland and Sweden. 

(6) Statistics published by the European Commission are based on the form A1 as well as different data published by DG Travail 
(General Labour Directorate), issued from the reports on the services provision obtained by the labour inspection sections.   
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In terms of origin countries, companies from 
EU15 post more workers than those among the 
Member States, which joined the EU in 
2004/2007/2013 or of EFTA7

 (55 % against 45 
%) but the part of the latter increase regularly. 
In absolute terms, in 2014 three countries which 
posted the most workers (see Graph 1) are Poland 
(266,745 workers), Germany (232,776) and, to a 
lesser extent, France (119,727), which post workers 
mostly n the border areas (Belgium, Germany, 
United Kingdom, Spain, Italy). 
1.3 In France the standard profile of a 
posted worker in France is a Polish, Portuguese, 
Spanish or Romanian worker who works in 
construction sector. 
According to Direction générale du travail 
(General Labour Directorate), the number of posted 
workers amounted to over 286,000 in 2015 against 
less than 10,000 in 20008. Despite their rapidly 
increasing number9 (see Graph 2), posted workers 
in France represent only 1% of the labour force. 
In 2015, seven countries of EU1510 had a total of 
75% of performed statements.  Series of benefits 
between companies, however, relativize the 
analysis by the country of origin of the statements: 
analysis of the nationality of posted 

workers shows that Polish workers represent the 
first nationality among posted workers in France 
(46,816) before the Portuguese workers (44,456). 
In 2015 Spain became third provider of posted 
workers in France (35,231), before Romania 
(30,594). 
In terms of the level of qualification 83% of posted 
employees in France are workers.  Supervising 
staff represents only 5% of the total number of 
posted employees. Sectors the most concerned by 
the posting of workers are mainly sectors of 
construction, labour, temporary work and industry 
(see Graph on the cover). 
Statements of posting in the construction sector, 
first sector of activity of posted workers of 
Member States joining the EU in 2004/2007/2013, 
remain, however, largely the fact of 15 old 
Member States of the European Union who 
declared 62% of interventions in 2014. In the 
sector where recruitment difficulties are 
considerable (45.4% of recruitment projects are 
there considered as difficult by the employers 
against 32.4% in all sectors11), lack of qualified 
workers to be employed justify the use of posted 
workers. 

Graphic 2: evolution of the number of posted workers in France 
 

 

Source: Direction générale du 
Travail (General Labour Directorate) (2016), Dossier pour la 
Commission nationale de lutte contre le travail illégal of 30 Mai 
2016. 

1.4 Social right is applied on principle is 
the one of the origin country and, by exception, 
the one of the host country 
Directive of 1996 on the posting of workers aimed 
at encouraging competition ensuring the social 
protection for posted workers. 
A posted worker is an employee. A direct link must 
connect him to the company that posted him. The 
employee continues to 

work under the employment contract signed with 
the company that posted him abroad and operates 
under the responsibility of the latter. Legally, 
posted workers are subject to the social right of the 
country where his employer is located. This applies 
in full to the right of social care specifically in 
terms of unemployment, retirement or industrial 
accident12 (they have, however, the access to the 
health care system in the country where they are 
posted thanks to the European Carte Vitale). 

 

(7) European Free Trade Association: Island, Liechtenstein, Norway and Switzerland. 
(8) Direction générale du Travail (General Labour Directorate) (2016), Dossier pour la Commission nationale 

de lutte contre le travail illégal of 30 Mai 2016. 
(9) This growth is partly related to the higher efficiency of statistical overlap and to a greater respect for the rules 

concerning the submission of statements. 
(10) Spain, Poland, Portugal, Germany, Romania, Luksemburg, Italy 
(11) Rodriguez O. (2015), “Le secteur de la construction et ses métiers, Statistiques et indicateurs no. 15.03”, Pôle emploi. 
(12) Regulation 883/2004/EC of 29 April 2004 on the coordination of social security systems. 
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In consequence employers and employees social 
security contributions are paid in the origin 
country where the employer is located13. 
Nevertheless, regarding labour law, the 
directive assumes that the posted workers 
benefit from the basis of fundamental rights 
defined in the host country. These include 
specifically to the provisions concerning the 
minimum wages, including additional payments 
for overtime. This base concerns also the 
maximum work periods and minimum rest periods, 
minimum length of paid annual holidays, security, 
health and hygiene at work conditions, protective 
measures that apply the conditions of work and 
employment of pregnant women or those who have 
recently given birth, children and young people, 
equal treatment of 

women and men as well as other provisions on 
non-discrimination14. 
Labour Code15 specifies also the provision of the 
French labour law applicable to the posted 
workers. It includes also the element listed in the 
Directive. But it adds as well other provisions as 
those concerning the respect for individual and 
collective freedoms in a working relationship, 
housing conditions compatible with human dignity, 
the exercise of the right to strike. 
Also, do not apply to the posted workers the 
provisions of French labour law relating to the 
conclusion and termination of an employment 
agreement, staff representation, vocational training 
and providence. For those different matters, the law 
of the origin country of the posted workers apply. 

2. In the context of regular posting, French institutional framework limits social 
competition 

Public debate on the posting mixes often two 
issues: that of irregular posting (see point 3) and 
that of regular posting, consistent with the 
framework set by the directive 96/71/EC and 
regulation 883/2004/EC.  In this context, to the 
extent that the posted workers retain social 
protection of their origin country and taking into 
consideration the heterogeneity of social systems in 
the European Union, the question of possible tax 
and social competition between Member States 
arises. The cost of posted workers may turn out to 
be lower than the cost of local workers, depending 
on the existence or non-existence of minimum 
wages in the host country (2.1), differences in 
social contributions of employers (2.2) and the 
base used for their calculation (2.3). 
2.1 The existence of a minimum wage limits the 
competition the posted workers against non-
posted workers and acts as a protective 
mechanism. 
A posted worker must be remunerated with 
minimum wage gross of the host country, except 
for expenses incurred within the posting. In 
France the posted workers must receive the salary 
at least equal to the French minimum wage (Smic) 
gross (see Box 1) or in case when it is more 
favourable than Smic, equal to the minimum wage 
gross specified in the applicable extended 
collective agreement (see Box 2). 
Remuneration of posted workers may include 
three components: 
• Base salary: can be fixed at a relatively low 

level, as posted workers, for which 

the reference is the minimum wage of their 
origin country, are likely to accept the 
remuneration lower than the national one, the 
reservation16 wage of which is higher. 

• Posting allowance: it completes the base salary 
(bonus or expatriation allowance) and it allows 
to achieve the level of legal or contractual 
minimum wage gross of the host country.  

• Covering by the employer, as reimbursement, 
the expenses incurred due to the posting, thus 
the expenses incurred by the employer within 
posting (travels, accommodation, food): they 
compensate the costs that the employee would 
have not incurred outside of the performance of 
his duties or that he incurred in his origin 
country (additional costs of posting). 

According to the Labour Code17 and in accordance 
with the European jurisprudence18, posting 
allowances are taken into account in the evaluation 
whether the minimum wage of the host country is 
respected but not compensatory allowances for the 
additional costs of the posting, which cannot be 
charged to the posted worker19. In practice, it can 
turn out to be very complicated for the company to 
know which elements of remuneration should be 
retained in order to meet legal or contractual 
provisions (see Box 1). 
In case of the lack of a minimum wage fixed at 
the national level or in a collective agreement of 
general application in the host country, no 
minimum wage can be imposed to the posted 
workers. For the Court of Justice of the European 
Union, which 

 

(13) According to the regulation (EC) 883/2004 of the European Parliament on the Council of 29 April 2004. 
(14) According to the interpretation of the Court of Justice of the European Union (CJEU) this base has to be understood 

restrictively, cannot be therefore expanded by a Member State as it is concerned. See Box 1. 
(15) Art. L. 1262-4 of the French Labour Code. 
(16) Reservation wage is defined as a minimum wage below which an unemployed person refuses an offer of employment. 

Tensions on the recruitment, which can be observed particularly in the construction sector, could favour the increase of 
the reservation wage. Moreover, differences in the purchasing power parity and taxation between the Member States 
have also impact on the supply of foreign labour force. 

(17) Art. R. 1262-8 of the French 
Labour Code. (18) CJEU, 12 February 
2015, no. C-396/13. (19) CJEU, 12 
February 2015, no. C-396/13. 
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ruled on several cases concerning Germany and 
various Scandinavian countries (see Box 2), a 
minimum wage fixed by a collective agreement not 
declared generally binding, cannot be imposed on a 
foreign company employing posted workers. All in 
all, Community courts have placed the involved 
countries in front of a dilemma: either they stop 
imposing a minimum wage to posted workers, or 
they change their social model by introducing a 
minimum wage at the national level or by generally 
binding collective agreements. It one of the reasons 
why Germany started to introduce minimum wages 
in sectors (see Box 3). Employment of poster 
workers 

in the countries where there is no minimum wage 
may, indeed, produce the distortions of competition 
between European countries.  
In France such competition between posted 
workers against the workers of French 
companies is legally impossible. As a matter of 
fact, Smic constitutes a legal minimum applicable 
to all employees, including posted workers. 
Likewise, most of collective agreements are 
generally binding due to a quasi-systematic 
procedure of extension of branch agreements (over 
90% of employees are covered by an extended 
branch agreement). 

 

 

a. CJEU, 7 November 2013, aff. C-522/12, Isbir. 
b. CJEU, 14 April 2005, aff. C-341/02, Commission of the European Communities c/ Germany. 
c. CJEU, 12 February 2015, aff. C-396/13, Sähköalojen ammattiliitto ry c/ Elektrobudowa Spólka Akcyjna (ESA). 
d. Lhernoud J.-P. (2015), “Détachement transnational vers la France : comment calculer le salaire minimal dû au salarié détaché ? “, Review Droit 

social. 
e. Article 5, paragraph 4 of the Directive no. 2014/67/EU of 15 May 2014 on the enforcement of the directive 96/71/EC: “ Where, in 

accordance with national law, traditions and practice, including respect for the autonomy of social partners, the terms and conditions of 
employment referred to in Article 3 of Directive 96/71/EC are laid down in collective agreements in accordance with Article 3(1) and (8) of 
that Directive, Member States shall ensure that those terms and conditions are made available in an accessible and transparent way to service 
providers from other Member States and to posted workers, and shall seek the involvement of the social partners in that respect. The relevant 
information should, in particular, cover the different minimum rates of pay and their constituent elements, the method used to calculate the 
remuneration due and, where relevant, the qualifying criteria for classification in the different wage categories”. 

Box 1: Calculation of a minimum wage for a posted worker 
Directive 96/71/EC states that the Member States shall ensure that workers are paid at “the level of minimum wage, including 
additional payments for overtime” and that “the minimum wage rate is defined by law and/or national practice(s) of the Member 
State where the worker is posted”.  In France, the minimum wage rate correspond to Smic hourly gross (9.67€) or, if it is more 
favourable than Smic, to a minimum wage specified in an extended binding collective agreement.	    So it is not always easy to 
know which elements of the remuneration must be retained in order to verify the compliance with the minimum wages. 
1/ Elements of remuneration taken into account in assessing the compliance with the minimum wages, were 
specified by the Court of Cassation and by the Court of Justice of the European Union (CJEU)  
The Community Court stated that to define the constituents of the minimum wage for the purpose of the 
directive 96/71/EC result from the law of every Member State, provided that this definition does not aim at 
hindering the freedom to provide services between the Member Statesa. The Community Court ensures therefore the 
control over the constituents of the minimum wage defined at the national level. The CJEU has therefore stated that certain 
bonuses, such as 13th month salary, are a part of the minimum wage because they do not alter the relationship between the 
provision of the worker and compensation of the person that receivesb. More specifically, the CJEUc specified that that daily 
commuting allowance and holiday allowance are the pay of daily wage. But the management of housing and food vouchers, are 
not the constituents of the minimum wage. 
French Court, in order to determine whether the base salary is equivalent to Smic, takes into consideration all 
elements of remuneration paid in compensation for the employees work. Also bonuses of holiday, 13th month, 
inventory are considered by the court as the compensation for work.  Similarly, benefits of kind such as the provision of a vehicle 
or an accommodation provided by an employer may be possibly elements of the base salary. Finally, the tips are to be taken into 
consideration in order to ensure the compliance with Smic. 
Remuneration elements that are not directly related to the performance of work, do not constitute the elements of the base salary 
and are note thereof taken into account in the control process of the compliance with Smic. This is about, for example, the 
bonuses relating to the regularity or seniority of an employee, performance bonuses if they are not granted in respect to the 
personal work of each employee but due to the financial results or the overall production of the company, bonuses relating to the 
geographical situation (insularity, barriers, construction sites) or specific working conditions (danger, cold, unhealthiness), to the 
participation or interest.  
2/ Difficult compliance with the minimum wage provided by a collective agreement 
Extended collective agreements specify different forms of remuneration (bonuses and benefits specific for the industry) in 
addition to the base salary, which create together the contractual minimum wages. Complexity of those elements makes it 
difficult for a company to know if it complies with the minimum wages applicable to the posted workers in Franced. There is a 
need for clarification especially that the directive n° 2014/67/EUe impose the information obligation: elements relating to the 
minimum wage and its composition must be accessible and transparent to other service providers in different Member States and 
to the posted workers. 



DRAFT TRANSLA
TIO

N

TRÉSOR-ÉCO – no. 171 – June 
2016 – p.6 

	  

Box 2 : Three judgements of the Court of Justice of the European Union specified 
the provision relating to the posted workers 
Facts: 
In Laval casea, a Latvian company, after having gained market in Sweden to build a school, posted there Latvian workers. 
Despite negotiations with Swedish trade unions, the Latvian company refused to sign a collective agreement for the Swedish 
building imposing the minimum wages. The Swedish union, in response, filed a collective action in the form of a blockade in all 
Laval construction sites in Sweden. Following the discontinuation of works, Laval went bankrupt. 
In Rüffert caseb, a German Land granted to a German company a contract to build a prison. The contract included the 
undertaking to comply with the minimum wage applicable under the collective agreement. German company used the services of 
a subcontractor established in Poland that posted its Polish workers without complying with the minimum wage of the collective 
agreement. In response the Land terminated the contract. 
In those two cases the Court of Justice of the European Union ruled for the companies that used posted workers. 
In the case called Luxembourgc, Commission initiated the proceedings against Luxembourg for failure concerning transposition 
of the Directive 96/71/EC. In particular the Commission considered that the obligation to appoint an agent residing in 
Luxembourg for the companies posting workers without permanent establishment in Luxembourg constituted a limitation on the 
freedom to provide services. 
Judicial impact of the three cases 
1/ An collective agreement which is not generally binding, does not apply to the posted workers 
In Laval and Rüffert judgements the Court considered that the provisions of the collective agreements did not apply to the posted 
workers to the extent that those agreements were not generally binding. Only the provisions of law or a generally binding 
collective agreement may apply to the companies established in another Member State. 
2/ The right to strike may be limited under the freedom to provide services 
In the Laval judgement the Court recognized that the right to take collective actions (strike) is a fundamental right that must 
comply with other fundamental freedoms ensured by the Treaties (especially the freedom to provide services), so that its 
exercise may be subject to restrictions. The Court stated that a collective action was not justified in order to protect workers. It 
considers that lack of minimum wages at the national level or throughout generally binding collective agreements shows that the 
State did not grant a sufficient general interest to comply with there minimum wages to the extent that they did not apply to all 
employers established in the country. 
3/ The Court verifies if the additional administrative rules imposed on the companies posting workers are 
justified and adequate to the principle of freedom to provide services.  
In the Luxembourg judgement the Court verified that the administrative requirements imposed on the companies using posted 
workers, insofar as they violate the principle of freedom to provide services, are justified and adequate to the desired objective. 
The Court considered disproportionate the additional administrative rules for the appointment of an agent residing in Luxembourg 
as the attempt to fight against abuse and the need for effective control. 

a. C-341/05 Laval un Partneri Ltd against Svenska Byggnadsarbetareförbundet, Svenska Byggnadsarbetareförbundets avdelning 1, Byggettan 
et Svenska Elek- trikerförbundet, judgement of 18 December 2007. 

b. C-346/06 Dirk Rüffert, acting as the receiver of Objekt und Bauregie GmbH & Co. KG contre Land Niedersachsen, judgement of 3 April 
2008. 

c. C-319/06, Commission of the European Communities against Luxembourg, judgement of 19 June 2008. 

 

 

a. Roguet C. et Rieu M., (2012), “Essor et mutation de la production porcine dans le bassin nord-européen : émergence d'un modèle d'élevage 
transfrontalier inédit”. 

b. Die Fleisch-Mafia, reportage of ARD (first German public channel), 2015. 

Box 3: The example of German pork industry 
The agro-food industry and, more specifically, the cutting pork meat industry, are characterised by being highly labour intensive, 
where the main Member States are producers, which makes it a particularly relevant example reflecting the tensions between the 
competition and social rights in Europe. 
Germany became, within 12 years, first producer of pork with 1/5eof the European productiona in 2010, through an offensive 
industrial strategy based on the reduction of production costs and the competitiveness gains.	              If several factors explain the 
strengthening of German competitiveness (concentration of breading structures...), this strategy based in particular on the 
reduction of labour costs throughout a massive use of posted workers. Those workers of Polish, Romanian and Bulgarian origin 
can represent up to 90% of employees of certain German slaughterhouses. This concern 75% of the German slaughterhouses 
workforce, according to the union of German slaughterhouses (NGG). 
Without the minimum wage in the sector, posted workers can be paid at a lower level than non-posted workers. Moreover, 
Germany had experienced several abuse scandals on the status of posted workers to the extent that the German press was 
talking about mafia b with, for example, exorbitant salary deductions for accommodation and meals or poor living conditions. 
Motivated by the perceived distortions of competition resulting from German practices which were considered as non-compliant 
with EU provisions, Belgium turned to the European 
Commission in March 2013. 
Given these scandals concerning remuneration and living conditions of posted workers in the slaughter and meat cutting 
industry, the situation of posted workers was the part of the debate on the minimum wage, which concerned Germany at the end 
of 2014. The result of this debate was the introduction of a minimum hourly wage of 8.50 € gross on 1stJanuary 2015 applicable 
to all employees not covered by collective agreements. Thus, in the meat industry, union of the German slaughterhouses (NGG) 
and employers federation ANG concluded at the beginning of 2014 a wage agreement which provides the introduction to the 
sector the minimum hourly wage (gross) of 7.75 € on 1st July 2014 progressing step by step in order to reach 8.75 € on 1st 

December 2016. This level, close to 9.67 € of French Smic, should reduce some of the competitiveness gap. This agreement 
was obligatorily extended to all employees of the sector by a Decree of the German Federal Ministry of Labour (about 100,000 
people, including employees working under engagement contracts). 
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2.2 Social contributions exemption 
mechanisms on low wages limit the economic 
advantage of the use of posted workers 
Differences in employers contributions rates 
between countries contribute to the gap in 
labour costs between posted and non-posted 
workers at the same level of remuneration. With 
the social protection system of posted workers 
remaining the one of the origin country posting 
workers, social contributions are paid in the origin 
country according to the applicable rules and rates, 
applied to the wage gross according to the 
provisions of the host country. While the salary 
contributions are deducted from the wage gross, 
the employers contributions are added: salary 
contributions affect wage net received by a posted 
worker, while the employers contributions have 
impact on the labour cost for the employer. 
In France the rate of employers contributions is 
average among the highest rates in Europe, but 

at the level of Smic, it is below the European 
average, because of the targeted exemptions 
(United Kingdom, Netherlands, Belgium and 
Hungary have similar policies but of a lesser 
magnitude20). 
According to the study conducted by the European 
Commission, poster workers are often at the 
bottom of the conventional classification21. Due to 
the lack of detailed information, it is assumed that, 
taking into account their qualifications and 
seniority (low), a lot of posted workers receive 
wages close to Smic. But, since 2015, the rate of 
employers social contributions applicable in France 
at the level of Smic is lower than the average of 
UE28 due to the reductions of the contributions on 
low wages implemented particularly under the 
Pacte de responsabilité et de solidarité et des 
allègements généraux (Pact on responsibility and 
solidarity and general reductions) (see Graph 3). At 
this level of remuneration, employers social 
contributions due by the companies located in 
Poland, Portugal and Romania22, are higher than 
those of the companies located in France in 2015. 

 
 

Graphic 3: Rate of employers contributions on 1 January 2015 
(red dot represent employers contributions for an employee paid at the level of Smic) 

 

Source: Centre des liaisons européennes et internationales de sécurité sociale (Cleiss) (Centre for European and International Liaison on Social Security). 
Graphic: DG Trésor. 

2.3 Strategies of the minimization of the base 
for the calculation of employers contributions 
are not sufficient to make the labour cost of 
posted workers from Spain, Poland, Portugal 
and Romania lower than labour cost of 
employees from the companies located in 
France for the remunerations higher than Smic 
Each Member State remains free to determine 
the base for the calculation of social 
contributions and may, therefore, decide to 
exclude totally or partially the posting 
allowance from the base for the calculations of 
employers contributions. Thus, for the companies 
located in Spain, Portugal or in Romania posting 
allowance is not subject to contributions. 

Under the assumption that the employer seeks to 
minimize the labour costs, he will pay to the posted 
worker a basic salary that corresponds to the 
minimum wage (757 € in Spain, 589 € in Portugal 
and 218 € in Romania on 1st January 2015) on 
which there will be based employers contributions, 
completed by the posting allowance, allowing to 
reach the level of minimum wage in the host 
country. In Poland a reference is made to a 
fictitious notional salary used as a base for the 
calculation of contributions and which is 
equivalent to average wage, which amounts to 
about 955 € for 2015 (more than the double 
minimum wage of 410 €)23. In France the base for 
the calculations of social contributions corresponds 
to Smic gross, which amounts to 1,458 € on 1 
January 2015. 

 

(20) OECD (2015), “Perspectives de l'emploi”. 
(21) Lhernould J.-P., Coucheir M., Fisker S., Madsen P.-G. & Voss E. (2016), "Study on wage-setting mechanisms and 

minimum rates of pay applicable to posted workers in accordance with Dir. 96/71/EC  in  a  selected  number of  
Member States and sectors", European Commission. 

(22) see § 1.3. 
(23) This regulation intends to avoid a situation where the posting allowances allow to reduce too much the value of to 

minimum base for the calculations of social contributions and, in consequence, related revenues. 
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But this strategy of minimizing the base for the 
calculations of social contributions is partially 
offset by: 
• compliance with Smic (or the contractual 

minimum) and the management of the expenses 
relating to the posting24 (see 2.1); 

• low social contributions rate at the level of Smic 
for the workers of the companies located in 
France (see 2.2). 

Overall, in terms of the labour costs, for the 
employment paid with Smic, using within a legal 
framework the posted workers in France by a 
company located in Portugal, Romania, Poland or 
Spain is equivalent to the use of the workforce of 
the company located in France, for the 
management of the expenses incurred for the 
posting, which would amount to 100 € per month 
(hypothesis which seems to be weak) (see Table 1 
and Graph 4). 

 

Table 1: Comparison of the labour costs in France between local workers and posted workers from 
Spain, Poland, Portugal and Romania for the remuneration equivalent to monthly Smic, based 
on 35 hours worked 

 

	   	   France 
Smic  

 
Spain 

 
Poland 

 
Portugal 

 
Romania 

Base salary (1) 1 458 € 757 € 955 € 589 € 218 € 

Minimum wages gross on 1 January 2015 (source: 
Eurostat) 

	   1 458 € 757 € 410 € 589 € 218 € 

Posting allowance (2) 	   701 € 503 € 868 € 1 240 € 

Remuneration gross without taking into account 
the posting-related expenses (3)=(1)+(2) 1 458 € 1 458 

€ 
1 458 € 1 458 € 1 458 € 

Taking into account posting-related expenses 
(travel, accommodation and food) 

 
(4) 	    

100 € 
 

100 € 
 

100 € 
 

100 € 
Total gross remuneration (5)=(3)+(4) 1 458 € 1,558 

€ 
1,558 € 1,558 € 1,558 € 

Base for the calculations of social contributions (6)=(1) 1,458 € 757 € 955 € 589 € 218 € 

Employers social contributions of on 1 January 2015 (7)=(6) x te 223 € 231 € 199 € 140 € 61 € 

Rate of employers contributions in % (source: 
Cleiss) 

te 15 % 31 % 21 % 24 % 28 % 

Labour cost (8)=(5)+(7) 1,681 € 1,788 € 1,756 € 1,697 € 1,619 € 
Calculations: 

DG Trésor. Study and analysed cases base of the questionnaire of EESC/Dares, DAEI (2015), “Le travail 
détaché : synthèse des contributions en 30 questions”, 

Economic services contributions. 
 

 

Graphic 4: comparison of the labour costs in France between local and posted workers 
from Spain, Poland, Portugal and Romania in terms of the remuneration equivalent to the monthly Smic, based on 35 working hours 
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Calculations: DG Trésor 

(see Table 1) Study and analysed cases base of the questionnaire of EESC/Dares, DAEI (2015), “Le travail 
détaché : synthèse des contributions en 30 questions”, 

Economic services contributions. 
 

Labour cost of French workers could be estimated 
at an even lower level, if the calculation included 
the Competitiveness and Employment Tax Credit 
(CICE), 

which the employers of posted workers cannot use 
and which corresponds to 6% of gross 
remunerations paid for the wages not exceeding 2.5 
times the Smic. 

 

(24) Art. R. 1262-8 of Labour Code, transposing into national law the provisions of Art. 3 of the directive 96/71/EC. 
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But the diagnosis could be different if they were at 
higher levels of remuneration25. 
• On the one hand, for the remunerations higher 

than Smic, but of the same level between posted 
and local workers, employers contribution rate 
in France in less advantageous. 

• On the other hand, it is likely that in case of the 
same qualifications, the remuneration of local 
workers is higher that the remuneration of toe 
posted workers, who co not receive bonuses and 
additional pay, or the promotion due to their 
seniority under the company agreement. 

3. This system contains some grey areas that can encourage the abuse and give 
some space for the forms of social dumping26. 

Based on certain legal uncertainties, the status of 
posted workers can lead to the social optimization 
strategies sometimes abusive or fraudulent, the 
goal of which is to minimize the labour costs of the 
workforce27 28. 
These irregularities can take the differences in the 
labour costs to the level much higher than the level 
for the posted worker. There appeared the critics 
form the union movement denouncing the forms of 
exploitation of the posted workers. They were then 
taken over by the employers in the name of unfair 
competition29. 
3.1 The delinquent system between social 
optimization, abuse and fraud30 
A recent report of the French High Council of 
Finance and Social Security (Haut conseil du 
financement de la protection sociale31) distinguish 
three types of irregularities: 
(i) Abusive qualification of posting It is especially 

the case of entrepreneurs who choose the 
country of the establishment of the company 
based on the low level of the social 
contributions in order to benefit form the 
legislation on the posting, which gives them a, 
sometimes very high, competitive advantage 
over local companies. The activity of those 
companies in their countries in very low, so they 
are called “mailbox” companies or “empty 
shells”. 

(ii) The non-compliance with the regulations 
applicable in the origin country as to the 
payment of the Social Security contributions. 
The distance between the administration of 
Social Security and the workplace can, indeed, 
make it difficult to control the actual payment of 
contributions. Furthermore, the lack of the legal 
regime concerning posting and compensation 
allowances in some Member States as well as 
the harmonization at the  

European level allows minimizing the base for 
the calculations of social contributions and, 
thus, social security deductions. The Romanian 
National Agency of Fiscal Administration 
criticized two temporary employment agencies 
for implementing the fraud in the calculation 
of social security contributions by lowering the 
contractual wage (and thus the base for social 
security contributions), giving substantial 
compensations to the temporary posted 
workers in order to reach the level of minimum 
wage of the host country32. 

(iii) Non-compliance with the regulations of the 
host country. Apparently legal employment 
contracts can hide many illegalities allowing the 
remuneration of the posted workers at the lower 
level than legal and contractual minimum wage: 
number of working hours is higher than the 
number of paid hours; overtime, if paid, is not 
paid with appropriate rates; the maximum work 
periods are not complied with; minimum wage 
is reduced by the expenses incurred due to 
posting (transportation and accommodation). 
According to the study conducted by the 
European Commission, in some sectors, 
particularly in the sector of road transport, 
posted workers receive remuneration up to 50% 
lower than local workers33. Violations of living 
and working conditions allow the employers to 
reduce labour cost of workforce, were also 
revealed: low-cost housing in the conditions of 
not sufficient comfort, which simply means 
disgraceful, hiring posted workers who 
exercised their freedom of movement in order to 
go, at their own expense, to the host country for 
posting, etc.  

 

(25) See Annex IV of the study on the impact of the proposition of revision of the Directive 96/71/EC that revealed the differences in labour 
cost of around 20% up to 30% for Polish, Romanian and Portuguese posted workers; the calculation include the assumption that posted 
workers are paid the contractual minimum wage, where at the same time French workers are paid average wages and do not include the 
management of expenses incurred within the posting in the labour cost.   

(26) In 2006, CESE defined social dumping as “practice consisting of violating, circumventing or restricting legal social rights and of 
using those differences in order to make benefits, which is considered as unfair competition”. Marteau D. (2006), “Enjeux et concurrence 
internationale: du dumping social au mieux-disant social”, opinion of CESE brochure no. 20. 

(27) Grosset J. & Cieutat B. (2015), “Les travailleurs détachés”, opinion of CESE. 
(28) Maslauskaite K. (2014), “Travailleurs détachés dans l'UE : état des lieux et évolution réglementaire”, Policy paper no. 107, Notre 

Europe-Institut Jacques Delors. 
(29) Freyssinet J. (2014), “La directive européenne sur les travailleurs détachés”, Note Lasaire no. 42. 
(30) Pataut E. (2014), “Détachement et fraude à la loi. Retour sur le détachement des travailleurs salariés en Europe”, Revue de droit du 

travail. 
(31) Cytermann L. (2014), “Le détachement des travailleurs au sein de l'Union européenne”, Éclairage II, 3  rapport of Haut conseil du 

financement de la protection sociale. 
(32) DAEI (2015), Questionnaire CESE/Dares, Le travail détaché : synthèse des contributions en 30 questions, Contributions des services 

économiques régionaux des ambassades (Portugal, Pologne, Roumanie). These practices are contrary to the Romanian Fiscal Code, 
which limits to 2.5 times wages the amount of compensation that an employee may receive and beyond which those compensations are 
treated as the complement of wage and is included in the base for the calculation of social contributions and taxes. 

(33) see note 23 op. cit. 
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3.2 Control made difficult due to the 
complexity of the situation on the spot 
Irregularities and practices of social dumping are 
even more frequent, because labour inspection 
encounters many obstacles during its interventions. 
On the one hand, labour inspection can be 
hampered by the lack of cooperation between 
different agents of the posting.  Directive 96/71 
requires to set up liaison offices in each Member 
State, which are use in the exchange of information 
on the postings posing difficulties. Community 
legislation does not specify, however, the response 
time. The time of files processing may turn out to 
be long not so much in line with the duration of 
come construction sited or shortness of 

the mission of the posted worker. Moreover, labour 
inspection can face language barriers and barriers 
related to vulnerable workforce, not always 
cooperative. 
On the other hand, more and more sophisticated 
installations with a lot of subcontractors, make in 
possible to circumvent the rules of posting. These 
complex subcontracting chains involving local and 
foreign companies may opacify the contractual 
relationships to the extent that it is sometimes 
difficult the identify the legal employer of posted 
workers. 
Finally, the directive on posted workers does not 
provide any guarantee of protection in terms of 
collective representations of posted workers, which 
does not facilitate the compliance with the law and 
social rules for those workers. 

4. Posting of workers has to be better controlled and made more transparent 
4.1 French transposition of the Directive 
called the execution of 2014, reinforces the fight 
against fraud and the protection of posted 
workers. 
At the European level, France supported the 
implementation of a new directive34 called the 
execution that reinforces the fight against fraud 
and the protection of posted workers, especially 
in case of the series of subcontracting. Adopted 
in 2014, the directive 2014/67/EU, which should 
contribute to the fight against “social dumping”, 
include major advances.  
It specifies the criteria for posting: a non 
exhaustive list of the criteria of assessment is 
submitted to the competent authorities in order to 
determine whether the conditions relating to the 
posting are complied with in terms of real activity 
of the company in the country where it is 
established35 (fight against ”mailbox” companies) 
and of the temporary nature of the posting. It 
requires from the Member States to provide to the 
posting agents information that are at the same 
time clear, complete and accessible  (especially 
translated into several languages) via an official 
national website. It reinforces the cooperation 
and controls of the compliance with obligations 
under the Directive 96/71/EC between the Member 
States. It allows posted workers to implement their 
rights more efficiently. 
It sets up a joint liability mechanism for the 
ordering parties vis-à-vis their direct 
subcontractors in the construction sector when they 
did not comply with the requirements in terms of 
wages. 
France has quickly transposed this directive36 in 
the laws called “Savary” and “Macron”37. The new 
provisions go beyond the Directive in order to 
reinforce the sanctions against the companies 
circumventing the rules of the posting: 
• procedures of posting are reinforced and 

completed to facilitate the control of the 
companies 

which post workers, in particular in terms of the 
obligation to make statement “on-line”;  

• the responsibility of the ordering party is 
extended to the entire chain of subcontractors 
i) under the obligation of the statement of 
posting, ii) in case of the non-payment of the 
minimum wage, and iii) in case of non-
compliance with the Labour Law and living 
conditions for the collective accommodation; 

• the process of the provision of services may 
be suspended for one if the labour inspection 
states that there are serious breaches of 
The “fundamental rights” of the posed workers 
without any prejudice to the employees (not 
including the loss of remuneration); 

• taking actions in the place of unions in terms 
of the defence of posted workers become 
possible “without having to produce an authority 
to act on behalf of the interested party”. 

4.2 The “Travail”38 bill put the finishing 
touches to the measures against the illegal 
posting of workers 
The Government continues to fight against the 
illegal posting of workers with the bill that is to 
institute new freedoms and protective measures for 
the companies and employees. 
It extends the obligation of the statement 
“on-line” to the ordering parties in terms of all 
direct and indirect subcontractors with which 
they work, if the provider of services employing 
the posted workers had not do it. 
The possibility to suspend the provision of 
international services is extended to the cases of 
the lack of statements of the posting, after the time 
of 48 hours given to the ordering party to make a 
subsidiary statement on posting. 

 

(34) Directive 2014/67/EU of 15 May 2014 concerning the implementation of the Directive 96/71/EC concerning the posting of 
workers made within the provision of services. 

(35) C. trav. L. 1262-3 and see Conseil d'État, 21 April 2016, no. 398782. 
(36) Member States have time until 18 June 2016 to transpose the Directive.  
(37) Law no. 2014-790 of 10 July 2014 aiming at fighting against unfair social competition, completed by Decree No. 2015-364 of 

30 March 2015, and reinforced by law no. 2015-990 for the growth, activity and equal economic chances of 7 August 2015. 
(38) Bill aiming at introducing the new freedoms and protective measures for the companies and employees. 
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Finally the contribution on the postings of 
employees in order to compensate the 
administrative costs of the posting is also planned. 
The amount of the contribution will be determined 
by a decree of the French Council of State. 
4.3 European Commission promotes the 
principle of equal pay for equal work made in 
the same place, proposing the revision of the 
European Directive of 1996 
Following the request of seven Member States 
(Germany, Austria, Belgium, France, Luxembourg, 
Netherlands and Sweden), the European 
Commission presented on 8 March 2016 a proposal 
to revise the Directive concerning posted workers. 
The initiative aims to guarantee the equitable 
remuneration conditions and conditions of 
competition equal for the companies posting 
workers and for the local companies in the host 
country. The proposed reform may introduce 
changes in three main areas: 

(i) Remuneration of posted workers. The 
reference to “minimum wage rate” is replaced 
by a broader concept of “remuneration, 
including additional payment for overtime”. 
The employers of posted workers would have 
to pay generally applicable bonuses and 
allowances, no matter if they are of 

legal or contractual origin. The Directive also 
provides for the Member States the possibility 
of require from the companies to not 
subcontract to the companies which apply to 
the workers some remuneration conditions, 
including those resulting from not generally 
binding collective agreements. The objective is 
to comply with the “equal work, equal pay” 
principle in the chains of subcontracting. 

(ii) Rules for temporary employment agencies 
The revision project provides that the workers 
supplied by a temporary employment agency 
have the same conditions that those guaranteed 
to the temporary workers supplied by the 
company established in the Member State 
where the work is performed. 

(iii) Term of posting It will be limited to two 
years in the Labour Law (as it is already in 
case of social security in terms of the payment 
of contributions in the origin country). In case 
of posting that exceeds 24 months, the 
conditions provided by the Labour Law of the 
host Member State will be applied. 

The discussions between Member States and the 
Commission started even before the first 
presentation of the text planned in the Council of 
Social Affairs and Employment in June. 

 
Marine CHEUVREUX, Rémy 
MATHIEU 
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The counterpoint of…             Jacques Freyssinet 

The   matter   of   posted   workers   encourages   to   the   reflection   on   the   relations   established   between   legal  
norms  and  economic  phenomena  to  which  they  apply.  
First,  let  us  recall  that  the  objective  of  the  Treaty  of  Rome  is  the  free  movement  of  workers,  goods  and  capital.  In  
the  first  area,  the  principle  is  of  equal  treatment  in  each  Member  State,  workers  belonging  to  the  States  in  the  
Community.   The   posting   of   workers,   from   the   point   of   view   of   economic   analysis,   is   unquestionably   a  
phenomenon  of  the  movement  of  workers.  The  Community  law,  however,  derives  it  from  the  freedom  to  provide  
services,  it  escapes,  thus,  the  rule  of  equal  treatment.  This  rule  is  completely  isolated  for  the  social  protection;  it  
can   be   applied   only   in   exhaustively   listed   exceptions,   in   terms   of   the   Labour   Law.   There   is   a   free   way   to  
circumvent  the  founding  principle.  
Second,  note   that   the  Directive  of   1996,   still  applicable,  was  prepared   in   the  Community  of   twelve  States  and  
that  it  was  adopted  just  after  the  enlargement  to  fifteen  in  1995.  This  composition  made  credible  the  promise  of  
the   upward   harmonisation,   which   was   from   the   beginning   in   the   very   heart   of   the   European  message.   The  
perspective  of  the  competition  based  on  the  labour  costs  was  not  significant  or  was  perceived  as  a  transitional  
problem.  Today  the  same  rules  apply  in  the  Union  of  twenty-‐eight  where  the  Court  of  Justice,  in  the  name  of  the  
freedom   to   provide   services,   protects   the   rights   of   some   States,   using   the   gaps   between   labour   costs   as   a  
competitive  advantage.  
Finally,   one  may   question   the   relevance   of   a   set   of   rules   unique   for   three   heterogeneous  management  
modes  for  the  workforce.  The  directive  applies  primarily  to  the  circulation  within  multinational  companies  
with  a  highly  qualified  workforce; as  a  rule,  these  employees  have  interest  in  preserving  the  status  of  the  
county  of  departure.  In  applies,  also,  to  the  workers  coming  from  the  countries  where  the  level  of  salaries  
and   social   protection   is   low   and  who  do  mainly   jobs   not   requiring   skills;   they   are   interested   in   taking  
benefits  from  the  status  that  applies  to  the  workplace.    Finally,  it  is  applied  by  the  temporary  employment  
agencies  in  the  strategy  of  tax  or  social  contributions  optimization.  

  
Jacques   
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